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Preface
Wildlife trafficking threatens the existence of many plant and animal species and accelerates the destruction of wildlife, forests, and other natural resources. It contributes to environmental degradation, destroys unique natural habitats, and deprives many countries and their populations of scarce renewable resources. The more endangered a species becomes, the greater is the commercial value that is put on the remaining specimen, thereby increasing the incentive for further illegal activities. 
Preventing and supressing the illegal trade in wildlife, animal parts, and plants is presently not a priority in many countries. Despite the actual and potential scale and consequences, wildlife trafficking often remains overlooked and poorly understood. Wildlife and biodiversity related policies, laws, and their enforcement have, for the most part, not kept up with the changing levels and patterns of wildlife trafficking. Poorly developed legal frameworks, weak law enforcement, prosecutorial, and judicial practices have resulted in valuable wildlife and plant resources becoming threatened. The high demand for wildlife, animal parts, plants, and plant material around the world has resulted in criminal activities on a large scale. Considerably cheaper than legally sourced material, the illegal trade in fauna and flora offers opportunities to reap significant profits. Gaps in domestic and international control regimes, difficulties in identifying illegal commodities and secondary products, along with intricate trafficking routes make it difficult to effectively curtail the trade. 
Although several international and non-governmental organisations have launched initiatives aimed at bringing international attention to the problem of wildlife trafficking, political commitment and operational capacity to tackle this phenomenon are not commensurate to the scale of the problem. There is, to date, no universal framework to prevent and suppress this crime type and there is a lack of critical and credible expertise and scholarship on this phenomenon.
As part of their joint teaching programme on transnational organised crime, the University of Queensland, the University of Vienna, and the University of Zurich examined the topic of wildlife trafficking in a year-long research course in 20182019. Students from the three universities researched selected topics and presented their findings in academic papers, some of which have been compiled in this volume. The chapters included in this edited book address causes, characteristics, and actors of wildlife trafficking, analyse detection methods, and explore different international and national legal frameworks. 
This publication would not have been possible without the relentless enthusiasm and dedication of the student authors and supporting staff. Special thanks further go to Professor Felix Dasser for his financial support which enabled us to publish this volume. 
Brisbane/Vienna/Zurich, April 2020
Gian Ege, Andreas Schloenhardt, Christian Schwarzenegger


Vorwort
Der illegale Handel mit geschtzten Tier- und Pflanzenarten bedroht viele Spezies in ihrer Existenz. Er beschleunigt die Ausrottung von Wildtieren, die Zerstrung von Wldern und anderen natrlichen Ressourcen und trgt zur Belastung der Umwelt bei. Einzigartige Lebensrume werden zerstrt und Lnder sowie ihre Bevlkerungen verlieren knappe natrliche Ressourcen. Je gefhrdeter eine Tier- oder Pflanzenart ist, desto hher ist ihr Marktwert und damit auch der Anreiz, die verbleibenden Exemplare illegal zu handeln.
Zurzeit hat in vielen Lndern weder die Bekmpfung noch die Verhinderung des illegalen Handels mit geschtzten Tier- und Pflanzenarten Prioritt. Trotz der tatschlichen und potentiellen Auswirkungen wird oft ber wichtige Probleme hinweggesehen und das Phnomen bleibt wenig erforscht. Umfang und Struktur von illegalem Tier- und Pflanzenhandel sind einem stndigen Wandel unterworfen weshalb zu dessen Eindmmung vorgenommene politische Bemhungen, Gesetzgebung und deren Vollzug nicht immer Schritt halten knnen. Mangelnde rechtliche Rahmenbedingungen, schwache Strafverfolgung und mangelhafte Gerichtspraxis tragen dazu bei, dass geschtzte Arten in ihrer Existenz bedroht sind. Die hohe Nachfrage nach Wildtieren, deren Teilen und Pflanzenmaterial hat weltweit zu grossflchiger krimineller Ttigkeit gefhrt. Im Vergleich zu rechtmssig gewonnenem Material ist der illegale Handel mit geschtzten Tier- und Pflanzenarten deutlich profitabler. Eine effektive Eindmmung wird durch lckenhafte nationale und internationale Kontrollsysteme, Schwierigkeiten in der Identifikation von illegalen Spezies und Sekundrprodukten sowie komplexen Handelsrouten verunmglicht.
Obschon verschiedene internationale und nichtstaatliche Organisationen Initiativen lanciert haben, um die ffentlichkeit auf den illegalen Handel mit geschtzten Tier- und Pflanzenarten aufmerksam zu machen, sind die daraus resultierende politische Entschlossenheit und Handlungsfhigkeit bei weitem nicht ausreichend. Es existieren derzeit keine globale Vorgaben, um diese Form der Kriminalitt vorzubeugen und zu unterdrcken. Trotz erheblicher medialer Aufmerksamkeit und ffentlicher Debatte rund um das Phnomen existiert in der Wissenschaft nicht gengend entsprechende, glaubwrdige Expertise. 
Als Teil ihrer gemeinsamen Lehrveranstaltung zur grenzberschreitenden organisierten Kriminalitt haben die University of Queensland, die Universitt Wien und die Universitt Zrich 20182019 ein Seminar zum illegalen Handel mit geschtzten Tier- und Pflanzenarten durchgefhrt. Studierende der drei Universitten haben zu ausgewhlten Themen geforscht und wissenschaftlichen Arbeiten geschrieben, wovon die besten als Beitrag in diesem Sammelband verffentlicht werden. Sie befassen sich mit Ursachen, Charakteristiken und Akteuren des illegalen Handels mit geschtzten Tier- und Pflanzenarten, analysieren Entdeckungsmassnahmen sowie verschiedene internationale und nationale rechtliche Rahmenbedingungen zur Bekmpfung des Phnomens. 
Die Realisierung der Lehrveranstaltung sowie die Verffentlichung dieses Sammelbandes wren ohne die unermdliche Motivation und Untersttzung der studentischen Autorinnen und Autoren sowie der involvierten universitren Mitarbeitern nicht mglich gewesen. Besonderer Dank gilt auch Prof. Dr. Felix Dasser fr seine grosszgige Spende, welche die Verffentlichung dieses Sammelbandes erst ermglichte. 
Brisbane/Wien/Zrich, im April 2020
Gian Ege, Andreas Schloenhardt, Christian Schwarzenegger
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Chapter One

Wildlife Trafficking: Causes, Characteristics, and Consequences

Andreas Schloenhardt
This chapter examines the causes and characteristics of wildlife trafficking, the demand and supply that fuel this trade, and the various activities that define it, ranging from poaching to consumption. The purpose of this chapter is to outline the causes, characteristics, and criminology of wildlife trafficking. The chapter provides a general understanding of the patterns and dimensions of this crime type and the difficulties of separating legal and illegal trade.1
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I.Introduction
Wildlife trafficking includes the taking, trading, importing, exporting, processing, possessing, obtaining, and purchasing of wild animals, animal parts, and plants in contravention of international or national law. Wildlife trafficking threatens the existence of many animal and plant species. The more endangered a species becomes, the greater is the value of the remaining specimen, thereby increasing the incentive for further illegal activities. As a result, lucrative illicit markets for wildlife products span across the world. The fact that some trade in fauna and flora is regulated while some trade is prohibited provides ample opportunities for circumventing relevant laws and regulations. The loss of income from the legal trade in fauna and flora erodes the revenue of governments. When it is linked to organised crime, bribery, coercion, violence, or armed conflict, wildlife trafficking can corrupt national authorities and threaten the rule of law.
This chapter provides an introduction into the effects and drivers of wildlife trafficking, the patterns of illicit markets, and outlines the perpetrators and their activities. PartII of this chapter outlines the implications of wildlife trafficking. PartIII examines the difficulty with data documenting the scale of wildlife trafficking. Demand for and supplyof trafficked wildlife are the subject of partIV. Next, partV looks at the perpetrators and networks involved in wildlife trafficking, before general observations about locations and activities relating to wildlife trafficking are made in partVI. The concluding partVII summarises the main observations of this analysis and paves the way for the following chapters of this volume.
II.Implications of wildlife trafficking
Threats to wildlife and plant species come from multiple sources, such as pollution, deforestation, destruction of natural habitats and climate change. Wildlife trafficking contributes significantly to these problems through poaching, harvesting, or depleting significant quantities of already endangered species. Wildlife Trafficking has far-reaching implications, not only for the animal and plant species involved, but also for human livelihoods, biodiversity, and governance.
1.Endangering species
Wildlife trafficking can diminish species populations and cause extirpations. When endangered species are involved, any poaching or harvesting of that species risks the species becoming extinct. Further worsening the problem is the fact that the demand for larger and more ornate specimens means that hunters and collectors often aim for the fittest individuals from the breeding population, with serious consequences for subsequent generations.2
2.Ecological costs
Wildlife trafficking contributes to biodiversity loss and can threaten ecosystem functions.3 Overexploitation can cause long term ecological problems such as creating sex-ratio imbalances and slowing the reproduction rate of vulnerable species. For example, elephant poaching of bull elephants (ie males with large tusks) has left a severe gender imbalance amongst African elephants. As a result, population recovery has been slowed because it has affected reproduction rates.4
Population decline is further problematic if keystone species are affected by illicit trade. Keystone species have a significant direct and indirect effect on their surrounding ecosystem and other species within that ecosystem.5 Sharks, for example, have a central role in oceanic systems by preying upon smaller fish. As a result of shark finning that has decimated shark populations globally, populations of smaller fish have significantly increased leading to a decline in shellfish.6 With regard to destructive fishing practices, cyanide and dynamite are used at times to capture fish by stunning them, but can also kill many other nearby fish and destroy coral reefs that provide a habitat for many aquatic species.7
3.Animal welfare
Many endangered species are fragile and require expert and delicate handling. Yet, the methods used by poachers to kill or capture animals and the way animals are handled are often extremely cruel and fail to comply with animal welfare standards. Many transportation and concealment methods are harmful to animals.8 The ways in which some animals and plants are caught, transported, and kept frequently cause injury, death, or attrition, resulting in further losses especially when living animals or plants are trafficked.9 Indiscriminate methods used to catch animals, such as cyanide fishing, can also harm and kill non-target species, deplete fishing populations, and damage ecosystems.10
4.Threats to other species
Beyond the direct negative biological impact on specific species, the illegal wildlife trade can have indirect impacts from a conservation perspective. The two most obvious examples are detrimental by-catch of non-target species and the introduction of harmful alien species into a habitat. Examples of detrimental by-catch are particularly well known from the fisheries sector: Nets, lines, and other fishing gear used to catch the desired fish of catch everything else in their path, including turtles, dolphins, and juvenile fish. For example, the vaquita porpoise which can be found in Gulf of California frequently gets caught in nets used to catch another endangered species, the totoaba macdonali fish. Totoaba is a delicacy in Asia and it is smuggled from Mexico through the Unites States to China and other destinations.11 Terrestrial examples include impacts on non-target species from activities such as logging and waterfowl hunting.12
5.Biosecurity risks
Wildlife trafficking may introduce viruses, bacteria, or species to places where native populations are not adequately resistant.13 Exotic species that are smuggled can pose a biosecurity risk because they can potentially establish themselves in the wild and become pests. They can also carry seeds, parasites, and viruses which, if released to the environment, would have negative impacts on native wildlife, and on the agriculture, horticulture, and aquaculture industries.14 Negative impacts of alien species introductions caused by wildlife trafficking are not well documented; some of the more problematic examples have been linked to deliberate movements of ornamental plants and game fish species outside their natural ranges.15
6.Threats and violence
Poachers and hunters are frequently armed with guns or other weapons that are used to kill, capture, or collect wildlife, or are employed against officials or local people who protect or live in close proximity to endangered animals or plants. Over the last decade, some 1000 rangers have died in the line of duty in Africa alone.16 Threats and violence rise and often escalatealong with the scale of depletionif criminal organisations become involved in wildlife trafficking. This also heightens the risk of corruption at many stages of the illegal wildlife trade.17 Moreover, increased militarisation of anti-poaching efforts can sometimes lead to shoot first policies that can ultimately lead to more deaths of potential offenders and escalate violence between those on the frontline and locals.18
7.Economics and governance
Wildlife trafficking undermines and threatens the ability and efforts by States to manage their natural resources. It can result in severe economic losses, which particularly affect developing countries that rely on revenue generated by legal trade.19 Wildlife trafficking can threaten rural livelihoods where peoples subsistence and income rely on wildlife, including those based on ecotourism.
Wildlife trafficking can undermine administrative systems and, in some cases, threaten national stability. The United Nations (UN) Security Council, for instance, has repeatedly expressed concern that the internal armed conflict and widespread breakdown of law and order in the Central African Republic was fuelled by armed groups and criminal networks that benefited from illicit exploitation of natural resources, including wildlife and wildlife products, in that country.20 Several reports also document the impact of land clearance for mining operations and infrastructure projects on local animal species and humans in the Democratic Republic of Congo. Many of the affected areas are home to endangered mountain gorillas that are displaced, lose their food supply, or that are poached for use as bush meat that is then sold to miners and armed groups.21
III.Data
1.The difficulty with data
Reliable data is essential to properly understand the scale and characteristics of wildlife trafficking and for the development of effective countermeasures. In most places, data and other information about the levels and patterns of wildlife trafficking are, however, at best fragmented. For a wide variety of reasons, note Steven Broad, Teresa Mulliken and Dilys Roe, it is not easy to quantify the worlds wildlife trade. Local use of wild plants and animals may account for the majority of global wildlife trade in terms of trade volume and perhaps even value but much of this trade is carried out through informal trade networks and not recorded in available statistics.22 Even the more structured aspects of domestic trade in wildlife commodities, between regions within a country and to supply urban markets, is seldom closely monitored and even where it is, statistical records of trade volumes and values are dispersed and difficult to compile.23
A report presented to the United Nations Commission on Crime Prevention and Criminal Justice (CCPCJ) noted that:

In spite of the widespread tendency to attempt to estimate the size of such illegal markets, many of which are described as second only to drugs or, in some cases, to drugs and arms, there are few reliable statistics. Efforts to estimate the size of the illicit market in fauna and flora encounter enormous problems. There are several layers of uncertainty, which, in many respects, are irreducible: the number of animals or plants in the wild, the number that are illegally but successfully trafficked to customers, the percentage of those trafficked that are intercepted and the prices that are paid. Moreover, there are multiple sectors and multiple products and the dynamics of the market differ from sector to sector. Those uncertainties are compounded by inadequate reporting, the paucity of controlled deliveries and other undercover operations that are critical to the process of knowledge discovery in illegal markets and the over-reliance on anecdotal or specific cases without adequate consideration of their wider applicability, broader relevance or adequacy as a typical sample. The fact that the size of the illegal trade in endangered species cannot be precisely established does not, however, mean that the market is insignificant: it is a large and vibrant market with considerable demand and sufficient profit to attract both organized and other crime.24
2.Seizures
While not flawless, the most reliable statistics are those of annual seizures made by national authorities. Seizures are reliant on two factors:

[1] The presence of contraband in the jurisdiction of the seizing authority; and [2] the proactive effort to detect and interdict that contraband. Thus, the quantity of seizures indicates both the presence of a problem and the initiative of the relevant authorities in addressing it. High levels of seizures are not necessarily an indicator of gaps and weaknesses of domestic systems; they are often precisely the opposite.25
Consequently, States that dedicate the most effort to fighting trafficking may have higher seizure totals than similarly situated counterparts. For this reason, jurisdictions with the highest seizures are often transit countries and not the source nor the destination. UNODCs 2016 World Wildlife Crime Report notes:

[T]o avoid detection, traffickers favour those countries with limited interdiction capacity. Even countries with a good law enforcement capacity do not inspect their exports the way that they inspect their imports, so contraband sourced in countries with weak capacities is highly unlikely to be seized at the point of origin. Furthermore, corruption is essential to many contraband flows, and seizures are not made where the relevant officials are complicit.26

Each seizure incident can provide multiple pieces of information on the nature of an illicit market. Whether transported by sea freight, air freight, personal courier, or mail, it is sometimes possible to determine where the contraband originated, transited, and was destined. [] In addition, a seizure allows a great deal of information to be obtained about the identity and methods of the traffickers, when the confiscating authorities take the initiative to record these details. Aside from routes, the preferred methods of conveyance and concealment can be documented. [In some cases, t]he age, gender, and nationalities of those associated with the shipment can be recorded, as well as the laws used to charge them.27
Several databases have been established to record information relating to seizures and to facilitate the study of wildlife trafficking patterns. UNODC maintains a global database of seizure incidents called World WISE, the World Wildlife Seizure database. The World Customs Organisation (WCO) gathers some wildlife seizure data through its CEN database. WCO-CEN data are also a large component of the seizure database of the European Commission Enforcement Working Group, known as EU-TWIX (European Union Trade in Wildlife Information Exchange).28 In the United States, the US Fish and Wildlife Service (USFWS) records details of seizures in the Law Enforcement Management Information System (LEMIS).29 Furthermore, States Parties to CITES, the Convention on International Trade in Endangered Species,30 are required to submit annual reports of international trade, including seizures of listed species, which are made available on the United Nations Environment Program World Conservation Monitoring Centre (UNEP-WCMC) CITES trade database.31
3.Dark figures
One of the difficulties in collecting statistics is the fact that in the context of wildlife trafficking, complainants will only contact the authorities to report a crime in rare and exceptional circumstances, usually when they experience personal loss or harm. Even where they exist, crime statistics alone do not necessarily provide a good indication of the prevalence of crime and victimisation in a given country because they are greatly influenced by the willingness of victims to report the crime to the police. The reporting rate, as it is usually referred to, may be affected by a number of factors such as access to law enforcement agencies and confidence in the police. Victims and witnesses of crime are unlikely to report it to the authorities when they do not have much trust in them or cannot reasonably expect much help from them.32 Crime statistics therefore provide a flawed estimate of the level of wildlife trafficking.
The difference between how much crime actually occurs and how much crime is reported to or discovered by the authorities is referred to as the dark figure. Further compounding the problem of reporting and documenting wildlife crime is that the victimsin this case, wildlifecannot report crime to the police. This silent victim problem only adds to the difficulty of measuring this crime type.
IV.Demand and supply
1.Consumption and demand
The widespread demand for fauna and flora for commercial or personal use is the main driver for wildlife trafficking. Wildlife trafficking often involves luxury goods such that consumption is driven by choice rather than necessity. Some consumers prefer to buy wild-sourced products even if captive-bred or plantation alternatives are readily available, because material sourced from the wild is often seen as authentic, superior, and, depending on the type of use, more efficient.
1.1.Medicinal use and healthcare
The use of animal parts, plants, or compounds extracted from them for medicinal or remedial purposes is often linked to wildlife trafficking. Medicinal and remedial use of fauna and flor dates back centuries and remains popular today, with about 80 percent of the world population relying on it for primary healthcare.33 Trafficked flora and fauna feature in products used as pharmaceuticals to treat specific illnesses and ailments or as tonics and supplements.
Animals and animal parts used for medicinal purposes range from leeches (used to increase blood circulation and break up blood clots) to the gall bladders of pythons (the bile of which is used to treat ailments such as whooping cough, rheumatic pain, high fever, infantile convulsion, hemiplegia, haemorrhoids, gum bleeding, and skin infections).34 The horn of rhinoceros is traditionally used in Asia to reduce fevers, rheumatism, gout, and infections. More recently, the use of rhino horn to treat ailments such as hangovers to cancer and to enhance sexual performance has led to rising demand.35 Tiger bone is used to treat rheumatism and a variety of other ailments of the muscles and bones and is also marketed as both a tonic and a virility product.36 Consumption of such products is often based on the belief that they can confer some qualities of the animal or plant from which they come.37
1.2.Food consumption
Many people around the world rely on wild-sourced animals and plants for food. This covers many species ranging from primates to insects, wild herbivores and cats, and reptiles, such as snakes, crocodiles and tortoises. Because of their presumed healing effect, the same animal species used in the production of medicine, tonics, and supplements are also often consumed for food.38 For some people, wild-sourced animals form part of a staple diet, particularly where alternative sources of protein are unaffordable or unavailable. For example, poaching has halved the Republic of Congos gorilla population in the last 20 years for this reason.39
In other markets, wild-sourced animals are consumed as luxury items or feature as novelty foods on restaurant menus.40 The use of tiger meat, for instance, is less common today, but reports of tiger meat in the restaurant trade in East and Southeast Asia surface occasionally. The primary reason for consumption appears to be prestige, with full knowledge of both the illegality of and conservation impact.41 Food consumption is also a main driver for the use of illegal fishing methods, fishing in protected areas, and over-fishing.42
1.3.Curios and collections
Exotic animals, animal parts, and plants are frequently sold as collectables and curious. This involves whole animals that are stuffed or encased in plastic to put on display. Many animal parts such as ivory, turtle and mollusc shells, reptile skins, bird feathers, and coral are carved or otherwise altered for decorative purposes. For example, the distinctive head casque of the helmeted hornbill, a bird found in Southeast Asia, is used for carvings in China where the casques are valued by the same consumers and markets as those involved in trading elephant ivory.43 The skin of many Asian big cats, including tigers, leopards, and Asiatic lions are used to make throws, rugs, or other decorative pieces. Tourists frequently purchase souvenirs that are made from local wildlife and may thus, wittingly or unwittingly, acquire objects made from endangered species or from illegally sourced animals or plants.44
1.4.Clothing and accessories
Animal products, including furs, feathers, and fibres, have been used to make or decorate clothing for centuries, and their use continues today in the fashion industry. This mostly involves mammal, reptile, bird, and fish products that are used in the production of coats, pants, footwear, bags, belts, purses, and other accessories.45 While many companies have substituted wild-sourced material for captive-sourced or synthetic alternatives, some expensive, high fashion items continue to be produced from wild-sourced animals. This usually happens when captive breeding is not feasible or cost effective and/or if consumers willing to pay high prices specifically demand genuine, wild-sourced material.46
1.5.Cosmetics and fragrance
Derivatives from wild animals and plants sometimes form the basis of cosmetics and fragrances. Musk, a greasy, glandular secretion from animals, and ambergris, a waxy substance produced in the digestive system of sperm whales, for instance, were once used for perfumes but have since been replaced by synthetic alternatives. Today, wild-sourced plants are still used in the cosmetics and fragrance industry. Increases in demand can lead to rapid overharvesting and when the species in question is slow to recover, as is the case with many tree species, the impact can be severe.47 For example, the overharvesting of the aquilaria tree found in South and Southeast Asia is attributed to the exploitation of a product referred to as oud. The complex scent of this unusual resin has been used in fragrances and incense across a wide range of cultures and has also been ascribed medicinal and cosmetic benefits used in both Chinese and Ayurvedic therapies.48
1.6.Construction and furniture
Plants and plant material are widely used in the furniture, building, and construction industries. This includes timber as well as rattan (made from climbing palms), bamboo, and plant products such as oils, gums, dyes, and latex.49 Tropical hardwood is particularly valued even though it may involve endangered tree species or come from tropical rainforests or other areas that are protected and have fragile ecosystems. Illegal and excessive logging poses a challenge to many source countries especially those with large remote forest areas where logging activities are difficult to control, where forest-loss is difficult to monitor, and where it is difficult to stop illegal activities.50
For example, the popularity of rosewood to make furniture and artwork has a long history in Asia. Much of the timber is supplied from Cambodia, Lao PDR, Myanmar, and Thailand, but also from African countries including Guinea Bissau, Mozambique, and Madagascar. The supply can have devastating effects on the rainforests of these source countries. While the trade in several rosewood species is restricted under international law, illegal, logging and trade continue on a significant scale.51
1.7.Pets and zoos
Living animals are often trafficked to use them as pets or to add them to private collections or zoos. The international trade of living wild-sourced animals for use as pets is dominated by reptiles, birds, especially parrots, and ornamental fish.52 It also includes invertebrate species such as scorpions and spiders, albeit less commonly.53 The trade of living animals for use in zoos tends to involve a lower number of larger animals, often selected precisely because they are have become rare in the wild.54 Trafficking in living animals also extends to the collection, transportation, and sale of eggs.55
One of the most commonly trafficked type of exotic pets are parrots. Wildlife trade is thought to contribute to the fact that nearly 30 percent of the 355 known species of parrots are currently threatened with extinction. The parrot species most commonly kept as pets include budgerigars, African grey parrots, macaws, and cockatoos. These birds are particularly valued for their vocalisations, cognitive abilities, and colourful appearance, and cockatoos for their erectile crest.56
1.8.Ornamental plants and gardes
Just as people purchase animals for use as pets, many plants are traded for use in gardens, parks, and private homes.57 The ornamental orchid trade, for instance, involves thousands of species that are traded between vendors and buyers all over the world. Whereas some specialists may be more likely to seek out wild plants deliberately, it is also possible that casual growers may purchase wild plants, often without realising the implications. Although all international movement of orchid species is regulated by CITES, traffickers take advantage of the lack of monitoring of online sales, and social-media to advertise wild-collected plants.58
2.The supply-demand cycle
The diverse demand for wild animals, animal parts and products, plants, and plant material is met by supply from areas where species that cannot be found in other place are endemic or where species exist that are extinct elsewhere. Trafficking in ivory and rhino horn from Africa, where most the elephants and rhinoceros are poached, to Asia, where most of the demand exists, illustrates the complexity of intercontinental trafficking particularly well. Trafficking in tiger parts, by contrast, mostly occurs between countries in Asia.59
Traditionally, much of the literature has described the trafficking of wildlife and plants as a north-south flow, noting that developing nations in the global south tend to be suppliers while the demand for wildlife, wildlife products, and plants stems from developed nations in the global north. Wildlife has been described as a significant resource of many developing countries in Africa, Asia, and Latin America where they play a major and often very critical role in peoples livelihoods.60 On the supply side, widespread poverty can drive people to engage in or support behaviour that degrade the environment upon which they depend so much so that sustainable livelihoods cannot be maintained. On the demand side, wealth often fuels consumption patterns that undervalue and drive the over-exploitation and depletion of natural resources in source countries.61 Supply and demand thus seem to be caught in a cycle where demand fuels supply and supply creates demand, much to the detriment of the wildlife, environments, and people in some of the least developed countries.
A closer look at the supply and consumption patterns, and the characteristics of the wildlife trafficking, however, challenges this narrative. A 2018 study, for instance, shows that high volumes of wildlife products come from and are destined for developed nations. The study also found that some commodities are trafficked within and among developing nations. Furthermore, several emerging economies have among the highest consumption of illegal wildlife products.62
The connections between source and destination countries and between supply and demand are complex and do not fit in simple dichotomies. The web that connects points of origin for wildlife to consumer countries is indicative of the multistage journeys that many of these goods take before reaching their intended destination.63 Moreover, the dividing line between subsistence use of wildlife and commercial wildlife trafficking for profit is often blurred.64
3.Impact on pricing
Statements about the value of wildlife trafficking vary greatly and are highly speculative. Many analyses support the view that the rarer and more endangered a species is, the higher its price on the illicit market. An increasingly scarce supply of many protected species, combined with strong demand, is said to cause prices of wildlife, their parts, and derivatives to rise markedly, a phenomenon known as the anthropogenic allee effect.65 This creates a significant financial incentives to become involved in illicit wildlife markets.66
Consumers may prefer rare species and pay disproportionally high prices for them, leading to increased poaching. The more endangered a species becomes, the greater is the commercial value that is put on the remaining specimens, thereby increasing the price and the incentive for trafficking.67 This results in a positive feedback loop: paying disproportionally high prices for rare species makes it worthwhile for poachers to dedicate more time and effort to find the animal and for traffickers to go to great length to conceal their contraband, which in turn makes the species rarer and more expensive.68 For these reasons, the listing and classification of species according to their level of vulnerability to extinction (ie vulnerable, endangered, or critically endangered) in the CITES appendices or other red lists has been criticised by some experts because it may promote, rather than curb, wildlife trafficking by inadvertently advertising their rarity.69 The provisions and operation of CITES, especially in the context of wildlife trafficking, are further dicussed in Chapter Six of this volume.
A 2016 publication stresses that [s]upply-side economists point out that the cost of items traded on the illicit wildlife market are extremely high and that, despite the fact that international trade in those items is illegal, demand appears insatiable.70 To reduce the scale and value of the illicit market, some sources argue that the illicit wildlife market should be legalised; supply can then be increased and prices will go down. Once the price goes down, the incentives for poachers will be removed and poachers and those involved in wildlife trafficking will move out of the market.71
Others are sceptical about the supply-side model, noting that wildlife trafficking does not take place in a perfectly competitive market. They argue that markets for endangered species are more appropriately considered to be run as oligopolies where small numbers of large traders compete. In these markets, it is not clear that creating a legal supply will result in traders leaving the market. Instead, traders may increase their activity to try to compensate for the lower per-unit profit made for each specimen due to the newly flooded market,72 which in turn will place even greater strain on species already threatened by extinction.
V.Perpetrators and their networks
1.Typology of offenders
Wildlife trafficking involves a range of actors involved in poaching, trapping, harvesting, supplying, trading, selling, possessing, and consuming wild animals, animal products, and plants. These actors differ not only in the role they play along trafficking chain, but also in their socioeconomic background and motivations, in the scale and intensity of their operations, the levels of technology and investment, their source of funding, and their skill and knowledge, including that of relevant laws and regulations. Actors can occupy multiple roles in wildlife trafficking and some target their activities at specific species, while others operate more broadly.73
A study published in 2016 separates the roles and activities involved in wildlife trafficking into three categories: harvesters, intermediaries, and consumers (Figure1 below). These categories are not meant to be exhaustive or mutually exclusive; they are intended to capture and illustrate the wide spectrum of actors involved in wildlife trafficking.


Figure1: Typology of key actor roles along illegal wildlife trade market chains74

	
Harvesters
	
Subsistence
	
Non-commercial harvest for household or local use (eg food, cultural,), usually comparatively small scale

	
Specialist commercial
	
Harvest with an explicit commercial orientation that often involves specialist skills or technologies. Includes different harvest intensities and levels of technological investment, and is led by both self-employed and hired harvesters, as well as by local residents and non-residents

	
Opportunist
	
Harvest based on chance encounters and circumstances, but not as a primary objective or livelihood strategy

	
Local guide
	
Local residents hired to guide non-resident harvesters

	
Rule abuser
	
Knowing abuse of harvest rules, such as quotas (eg under or mis-reporting), boundaries (eg protected area), or restrictions on technology (eg certain traps, nets)

	
Bycatch
	
Unintentional harvest of non-target species

	
Recreational
	
Harvest for enjoyment

	
Reactionary
	
Harvest associated with discontent or protest (eg in reaction to conservation policies or conflict with wildlife)

	
Intermediaries
	
Logistician
	
Involved in ordering, aggregation, and transport, as well as financing and planning trade. May be directly involved in handling trade or involved at a distance.

	
Specialist smuggler
	
Transport that requires specialized actions to evade detection or negotiate access, usually across borders (eg transboundary smuggling, specialist networks)

	
Government colluder
	
Involved in using an official government position (eg park ranger, police officer, judge, prosecutor) to facilitate trade, whether for financial (corruption), social, or personal gain

	
Third party
	
External services hired to support trade, but potentially unknowingly (eg bus or air transport)

	
Processor
	
Involved in product transformation (eg skinning, medicine preparation)

	
Launderer
	
Involved in laundering illegal wildlife into legal markets chains (eg via captive breeding or processing operations)

	
Vendor
	
Involved in direct sale to consumers or to other intermediaries (eg market, online platform)

	
Consumers
	
Medicinal
	
Use associated with medicinal practices, usually traditional but some novel

	
Ornamental
	
Use associated with ornaments and pets (eg ivory, shell, live parrots, aquarium fish)

	
Cultural
	
Use associated with long-standing traditional practices (eg feathers, pelts, ritual harvest)

	
Gift
	
Use as a gift, often to gain/demonstrate social standing or show respect

	
Investment
	
Use as an investment, usually of high-value taxa

	
Recreational
	
Use associated with the act of recreational harvest (eg game hunting, sport fishing)

	
Animal food
	
Use as food for other animals (eg fodder, bait, small animals)

	
Construction materials
	
Use for construction materials (eg timber, rattan)

	
Fuel
	
Use for burning for heat or cooking

	
Food
	
Use for direct consumption, ranging from luxury consumption to basic nutritional need



2.Organised criminal groups
The range and number of individuals involved in wildlife trafficking depends on several factors, including the expected end market and consumers, the characteristics of the trafficked item, and the capabilities and limitations of actors already involved in the trade.75 Many activities require little skill and planning, especially if source and destination, supplier and consumer are in close proximity.
After the initial acts of poaching or collecting, subsequent stages often involve more organisation and the involvement of middlemen.76 If intermediaries are required to transfer goods, if sophisticated methods are needed to conceal or disguise contraband, and if international borders need to be crossed, it may become necessary for perpetrators to partner with other individuals and entities.77 In such circumstances, organised crime networks may emerge in which multiple offenders collaborate and sometimes set up complex schemes to acquire, move, and sell goods illegally, to hide their activities, and to launder the proceeds of their crimes.78
Wildlife trafficking is a crime that can be highly organised, but myths about hierarchical, mafia-style criminal syndicates involved in every stage of wildlife trafficking are often not supported by evidence. The perception that wildlife trafficking is driven by organised crime is fueled by the high profits associated with specific wildlife products (eg, ivory, rhino horn) and the ability to utilise established criminal networks and personnel, smuggling routes, and resources to entice corrupt officials.79 While some studies point to activities of organised criminal groups in particular stages or for specific species, others have found little or no evidence for organised crime involvement in wildlife trafficking.80 In some instances, established organised criminal groups have become involved in wildlife trafficking to diversify their income.81
A study published in 2016 identified seven common structures in which perpetrators involved in wildlife trafficking associate. These structures, range from simple relationships, such as the subsistence and local use relationship, or a structure that links harvesters directly to consumers, to configurations that involve multiple intermediaries.82 The study further found that more complex structures are likely to arise if access to the market is restricted, whether to the resource itself, to transport routes, or to consumers, including to distant urban or international markets willing to pay higher prices.83 Several other reports set out various indicators, such as organised structure, sophisticated financing, the use of corruption, fraudulent documents, and violence, that, when present, may demonstrate the probability that organised crime is involved.84
3.Corporate sector
In source countries, instances of corporations involved in illegal activities associated with wildlife trafficking often involve logging companies and fishing vessels. Logging companies may, for instance, operate without logging permits or illegally encroach on protected areas, harvest protected species, exceed their logging quotas, or bribe officials to unduly issue logging concessions.85 Similarly, fishing companies or individual fishing vessels may venture unlawfully into protected areas, catch protected species, exceed set quotas, or using prohibited fishing methods.
Corporate sector involvement may occur at the transit stage if transportation companies carry, import, export, or launder contraband, forge documents, or fail to comply with documentation, certification, and reporting requirements. It may also involve collusion by airline staff and crews of cargo or cruise ships. At the destination, corporations may play a vital part in wildlife trafficking if they deliberately or negligently source or supply timber, plants, live animals or animal products that come from protected areas, involve protected species, et cetera.86
4.Corruption and government involvement
Fauna and flora are high value natural resources. If these are placed under government control or regulation, they offer a potential source of power and a correspondingly high risk of abuse of that power.87 As a consequence, corruption in the allocation of hunting and logging concessions and in the issuing of permits to process, import and/or export fauna and flora is not uncommon. Corruption operates either to allow wildlife trafficking to occur in the first place, or to proceed unchecked or unbalanced.88
Corruption can involve low-ranking game wards and forest officials who accept bribes and then turn a blind eye to illegal activities.89 It can also reach the top levels of government that are involved in policy decisions and law-making in the wildlife, forestry, and fisheries sectors. High-level or grand corruption is the most damaging one as it causes significant financial losses and also encourages petty corruption at the lower levels of government.90 In some cases, corruption is an intrinsic part of the patronage systems that sustain the power of a countrys ruling elite.91 Political manipulation often facilitates persistent illegal activities in the wildlife and forestry sectors. This can lead to a breakdown of law and order and hamper investment in these sectors.92
In the context of wildlife trafficking, there are numerous ways in which bribes can be offered and paid, not only to government officials, but also to commercial enterprises and individuals who exercise control over certain areas, industries, materials, et cetera.93 The topic of corruption in the context of wildlife trafficking is further discussed in Chapter Three of this volume.
While most, if not all countries, have laws that criminalise corruption and bribery, these offences frequently do not constitute an adequate deterrent because they are rarely enforced, because prosecutions rarely succeed, or because penalties are low. Elsewhere, domestic offences do not capture the bribery of foreign officials. As long as the risk of being caught and sanctioned is low, those working in official or private capacities in the wildlife, forestry, and fisheries sectors have little to lose from corruption. The challenges associated with criminalising wildlife trafficking and with enforcing relevant offences are further discussed in Chapter Nine of this volume.
VI.Locations and activities relating to wildlife trafficking
1.Concentrations of wildlife trafficking
Like other crimes, wildlife trafficking is concentrated around places, time, routes, and products. Case studies on different species point to underlying opportunistic factors for why wildlife trafficking is concentrated in various ways.
Not every wildlife species is equally in demand, or even accessible, and for this reason poaching is unevenly distributed among species. So-called hot product analysis examines whether certain species are poached and/or trafficked more often than others. For example, wildlife seizures made at entry points in Asia, the European Union, and the United States show that certain taxonomic groups of wildlife are disproportionately trafficked into major demand markets while others are rarely seized.94
The CRAVED model (concealable, removable, available, valuable, enjoyable, and disposable) has been used to explain why certain products, such as parrots,95 fish and crustaceans,96 are more frequently taken from the wild and subsequently trafficked. This line of research has found that a mix of opportunity- and demand-side variables explain why certain species are at higher risk of being taken illegally. For example, parrot species that are the most abundant and accessible are the most frequently poached in Peru and Bolivia.97
Several studies have found spatio-temporal concentrations of poaching. DNA assessments of seized ivory, for instance, has revealed that poaching of elephants is geographically concentrated in several hotspots in Africa.98 Corroborating these findings, other studies reveal that elephant poaching has been found to be particularly problematic in only a few countries over a 20-year period.99 At the local level, hot spots for elephant poaching have been found within a Kenyan national park and such incidents were concentrated during the dry season. Within this same park, elephant poaching was significantly related to where higher elephant densities, water, and roads were found.100 Other research on poaching of deer, rhinocerus, American ginseng, and redwood burl similarly reveal spatial concentrations and a link to accessibility (ie roads) and availability of targets.101
Several studies show that crime is often concentrated among hot routes102 and risky facilities.103 This type of research suggests that hot routes are being used from particular countries to particular ports. Using information retrieved from the USFWS LEMIS database, a study published in 2017, for instance, found that only a small number of export countries account for the majority of wildlife seizures entering the United States and that a small number of entry points seize a disproportionate amount of wildlife contraband.104 Risky facilities research has shown, for example, that fishing ports that were visited more often by problematic fishing vessels (ie vessels involved in illegal, unreported or unregulated fishing) were those ports that were larger, experienced more vessel traffic, and located in countries experiencing higher levels of corruption and with less effective fishery inspections.105
2.Collecting, poaching, harvesting
The initial step in wildlife trafficking is the collection, poaching, or harvesting of the animal or plantbe it alive or killed in order to be further processed into a product or derivative of some sort. Wildlife trafficking is different from the trafficking of other forms of contraband. In most criminal markets, the damage only accrues when the contraband reaches its final consumer. In contrast, the main harm caused by wildlife trafficking occurs when the contraband is sourced. Once wildlife has been illegally sourced, the damage has been done, regardless of what happens later in the market.106
3.Smuggling
Following the initial collection, the animal, animal part or plant needs to be brought to the buyer. Depending on the products and use, it may first undergo processing, modification, or manufacturing to alter it for the intended use. The methods used to bring the contraband from source to destination depends on a myriad of factors including locations, distance, border controls and other inspections, documentation, but also on specific requirements of the transported goods (whether they are fragile or solid, small or large, living or inanimate). Further impacting on the methods, means, and routes chosen are the legal frameworks relating to the protection of endangered species, animal welfare, customs et cetera, and the level of their enforcement.
Smuggling may involve hiding the wildlife contraband, forging permits, misusing real permits, or bribing customs and border officials. For some wildlife species, parallel markets and legal industries exist through which illegally obtained products may be laundered. 107
The relatively small size of most consignments seized means that traffickers use the services of various licit transport providers such as regular mail, commercial passenger and cargo airlines, shipping, trucking, container-leasing and warehousing companies. In most cases, these companies are unaware of the contraband they carry because it has not been disclosed to them or it has been declared falsely or fraudulently.108 In some cases, however, carriers have been complicit in wildlife trafficking, as have been corrupt officials in customs, border control, and other inspection and loading points. Smuggling may also be carried out by ignorant tourists who purchase wildlife products and pets and take them home in their luggage or ship them by mail or courier.
3.1.Concealment of contraband
Much like any other high-value contraband, wildlife smugglers go to significant length to hide illicit products from law enforcement and customs inspections. The methods used to conceal illicit shipments of ivory, for instance, range from traffickers filling containers with pungent cover materials like fish maws or anchovies to disguise the smell of ivory from inspection dogs, to modifying containers themselves to create false backs and compartments to hide the ivory.109
A seemingly endless range of methods are used to hide or disguise animals, animal parts, and plants, especially when contraband crosses international borders. Individual travellers sometimes hide living animals, animal products, plants, and plant material in their luggage. Ivory is sometimes painted to disguise it as wood or plastic. A smuggler based in West Africa, for instance, was found boiling ivory and soaking it in resin to stain it and make it appear more antiquated before exporting the contraband to the United States, thereby exploiting a CITES loophole that may permit trade in antique ivory. In 2013, customs authorities in Macau SAR intercepted two South African nationals attempting to smuggle 34 kilogrammes of ivory disguised as chocolate bars in their hand luggage. The ivory had been cut up into smaller pieces, individually wrapped in fake packaging, and covered in a brown substance to create the impression of chocolate bars.110
Some smugglers hide eggs, animals, or other contraband in their clothing, sometimes in specially designed compartments. In one instance, a man used a compartment in his prosthetic leg to smuggle three iguanas from Fiji to the United States.111 In the case of falcons, sedated live birds may be wrapped in cloth and placed into tubes which are then carried in peoples luggage or hidden in other products like fruit. It is not uncommon for wildlife to be smuggled on people themselves: rare bird eggs in pockets and snakes in trousers.112
In many locations, it is not necessary to conceal the contraband, especially if border controls are non-existent or ineffective. It has been reported, for instance, that in some countries, large quantities of wildlife are transported across borders by truck without any special effort at concealment.113
3.2.Fraudulent documents
Once a part has been removed from an animal or the animal removed from its natural surroundings, it can become extremely difficult to establish or distinguish the species, the location it has come from, or the method with which it has been obtained. If the species is the same, but one source (for example captive breeding) is legal, and another (poaching) is illegal, it can be difficult, if not impossible, to distinguish between the two sources. When it is hard or impossible to verify the source of a specimen, laundering becomes a significant problem.114 Customs officials and other law enforcement personnel are often not sufficiently expert to tell the difference between species (such as turtles), which makes it easy for false declarations and fraudulent documents to remain undetected. The role of customs in the context of wildlife trafficking is more broadly discussed in Chapter Thirteen of this volume.
3.3.Smuggling routes
Smuggling routes for trafficking in wildlife frequently do not follow direct lines between source and destination countries; they can be circuitous and involve multiple transit stages. Research published in 2018 also reveals that trafficking does not always conform with the traditional stereotype of smuggling wildlife, animal parts, or plants from developing to more developed countries.115 Complex smuggling routes sometimes serve to conceal the origin or destination of the shipment to take advantage of transit points with underdeveloped legal frameworks or poor law enforcement.
4.Selling
Trafficked wildlife, including living animals, animal products, and derivatives, as well as timber, plants, plant material and products, is offered for saleovertly and covertlyin a wide variety of markets. The range of places where such contraband may be sold range from stores and physical markets to persons selling goods in the street, to advertisements for private or commercial sales, and to catalogues and restaurant menus. In some places, wildlife products, even if they come from an illicit source or involve an endangered species, are on public display for sale. Elsewhere, they may only be shown if specifically asked for or after middlemen establish a connection between the seller and the buyer (to ensure illegal sales remain undetected by authorities). Depending on the commodity, it is also not uncommon for contraband to be co-mingled with licit products to disguise their origin. Some sellers specialise in offering wildlife contraband for sale; others sell them in addition to licit goods. Some only sell to trusted buyers to avoid detection and arrest; others sell to the general public, including buyers who are ignorant about the source of the product or the species they are purchasing.
The internet is an important platform for legal and illegal wildlife trade. It is a convenient medium for traffickers to advertise and sell anonymously and it enables direct sales to the buyer thereby eliminating the need for intermediaries. Despite increased awareness and vigilance by some online companies, the proliferation of illegal wildlife products on the Internet continues. Several reports also point to the use of social media and the dark web for the sale of wildlife contraband.116
VII.Observations
This chapter sheds some light into the modalities and characteristics of wildlife trafficking. It quickly becomes evident, that wildlife trafficking is a complex, global phenomenon that defies single and simplistic solutions. It is difficult, and sometimes not possible, to make generalisations about what drives this illegal trade, how it operates, what motivates offenders, and about the measures best suited to prevent and combat wildlife trafficking.
Research on wildlife trafficking is only in its infancy and many causes and circumstances have yet to be thoroughly documented and explored. Much of the available literature focusses on some high profile species, such as elephants and rhinoceros, while trafficking in many other species, plants in particular, remains under-researched. The purpose of this chapter is merely to canvass some of the main factors that explain and impact on wildlife trafficking and to contextualise and set the scene for other, more detailed studies that constitute the remaining parts of this book.
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Chapter Two

Akteure der Nashornwilderei unter besonderer Bercksichtigung der organisierten Kriminalitt

Seraina Wspi
Das vorliegende Kapitel diskutiert die Akteure der Nashornwilderei unter besonderer Bercksichtigung der organisierten Kriminalitt. Dabie zeigt sich, dass sich die erste Beschaffungsstufe des illegalen Nashorhornhandels durch eine grosse Pluralitt an involvierten Personen auszeichnet, was eine Untersuchung der Nashornwilderei auf Tterebene erschwert. Die Eigenschaften eines Nashornwilderers knnen nach heutigem Forschungsstand nicht eindeutig beantwortet werden, da qualitative sowie quantitative Studien fehlen. Des Weiteren wird deutlich, dass Akteure der organisierten Kriminalitt zwar in die Rekrutierung und Ausrstung von Nashornwilderern involviert sind, eine Monopolisierung des Handels mit dem Horn von Nashrnern durch Akteure der organisierten Kriminalitt jedoch erst auf hheren Stufen der Hornbeschaffungskette stattfindet.
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I.Einleitung
Heute leben noch circa 25000 Nashrner in Afrika, whrend ihre Zahl vor 50 Jahren noch in die Hunderttausende ging.1 Nashornwilderei trgt einen entscheidenden Teil zu dieser rcklufigen Tendenz bei.2 Allein in den vergangenen zehn Jahren sollen insgesamt 6000 afrikanische Nashrner der Wilderei zum Opfer gefallen sein, nachdem bereits zuvor die Wilderei-Zahlen begannen massiv zuzunehmen.3 Der steilste Anstieg kann in Sdafrika beobachtet werden, wo ber zwei Drittel der afrikanischen Nashrner konzentriert sind. Whrend dort 2007 13 Nashrner illegal fr ihr Horn gettet wurden, stieg diese Zahl nach Berichten der sdafrikanischen Regierung im Jahr 2014 auf 1215 gewilderte Nashrner.4 Besorgte Brger, Naturschutzorganisationen, Regierungen sowie Teile der Literatur sprechen dabei von einer Nashorn Wilderei-Krise (rhino poaching crisis).5
Die Degredation beziehungsweise Vernichtung von kosystemen und der daraus folgende irreversible Verlust an Biodiversitt wird heute als ernstes Problem betrachtet.6 Vor diesem Hintergrund trifft Wilderei sowie insbesondere der Schwund an Nashrnern auf nicht unerhebliches ffentliches Interesse. Am 9.Juni2014 wurde beispielsweise die Kampagne #whosesideareyouon in London vorgestellt,7 eine Tierschutzkampagne der globalen Initiative United for Wildlife, einem Zusammenschluss mehrerer grosser Naturschutzorganisationen, unter ihnen der WWF sowie die Internationale Union zur Bewahrung der Natur (International Union for the Conservation of Nature, IUCN).8 In seiner Rolle als Prsident der Initiative stellte Prinz William die Kampagne wie folgt vor:

Unsere Kinder sollten nicht in einer Welt ohne Elefanten, Tiger, Lwen und Nashrner leben. Genug ist genug []. Wir bitten Sie, sich unserer Seite anzuschliessen. Es ist an der Zeit, sich zwischen den vom Aussterben bedrohten Arten und den Kriminellen zu entscheiden, die sie fr Geld tten. Auf welcher Seite stehst du?9
Aussagen dieser Art suggerieren, dass zu einem gewissen Grad eine homogene Gruppierung an Kriminellen fr das Problem der Wilderei verantwortlich gemacht werden kann beziehungsweise, dass eine bestimmte Ttergruppe von Wilderern (was sowohl mnnliche, wie auch weibliche Personen umfasst) identifiziert werden kann. Doch inwieweit ist ein solcher Fingerzeig in Bezug auf Nashornwilderei mglich? Im vorliegenden Kapitel wird auf diese Thematik genauer eingegangen, indem die Schlsselakteure der Nashornwilderei genauer beschrieben werden. Ein besonderer Fokus liegt dabei auf der Beantwortung der Frage, inwiefern Nashornwilderei von kriminellen Organisationen begangen oder beherrscht wird.
II.Begrifflichkeiten und Grundproblematik
1.Nashornwilderei
Wilderei bezeichnet die illegale Jagd beziehungsweise die illegale Nutzung von Wildtieren und Wildtier-Ressourcen.10 Wilderei ist ihrem Namen nach immer illegal. Entweder die gejagten Tiere selbst sind gesetzlich geschtzt oder der Wilderer jagt auf einem Gebiet, in dem die Jagd eingeschrnkt oder verboten ist.11
Im Falle der Wilderei von Nashrnern trifft oft beides zu: Wilderer tten ein geschtztes Tier und sie dringen in Naturschutzgebiete wie Reservate und Nationalparks ein, um dies zu tun.12 Hervorzuheben ist, dass begleitend zur Primraktivitt, das heisst, der Ttung des Tieres, bei der Nashornwilderei in der Praxis ein hohes Potential fr sogennante Crossover-Kriminalitt festgestellt werden kann. Von Crossover-Kriminalitt wird in diesem Zusammenhang gesprochen, wenn zur Erreichung des kriminellen Hauptziels weitere strafbare Handlungen verbt werden.13 Die sdafrikanischen Behrden haben im Zusammenhang mit Nashornwilderei folgende Delikte festgestellt: illegale Jagd, Genehmigungsverletzungen, Verletzungen des nationalen Biodiversittsgesetzes (NEMBA)14, Verstsse gegen das Gesundheits- und Arzneimittelgesetz,15 Verstsse gegen die Vorschriften im Bereich ziviler Luftfahrt,16 Korruption, Betrug, Geldwscherei und Verstsse gegen das bereinkommen ber den internationalen Handel mit gefhrdeten Arten freilebender Tiere und Pflanzen (CITES).17
Auch Gewalt gegen und die Ermordung von Parkwchtern durch Wilderer ist nicht ungewhnlich. In den letzten zehn Jahren wurden weltweit mehr als tausend Ranger bei der Ausbung ihres Dienstes in Konfrontation mit Wilderern gettet.18 Entlang der Beschaffungskette fr das Horn des Nashorns (fortan: Horn) ist zudem Korruption hufig und erleichtert auf hoher, mittlerer und niedriger Ebene den Handel mit Horn.19 Bestechungen des Parkpersonals durch potentielle Nashornwilderer sind dabei nicht unblich.20
2.Sozialhistorische Auslegung
Manche Autoren argumentieren, dass der Begriff Wilderei bereits Annahmen ber die wichtigsten Merkmale des Delikts treffe, was eine neutrale Anschauung der Umstnde einer Tat im konkreten Fall verunmgliche. In diesem Zusammenhang wird hervorgehoben, dass der Begriff die Konnotation von Diebstahl hat, weshalb der als neutraler angesehene Terminus illegale Jagd bevorzugt werden sollte.21 Rosaleen Duffy weist zudem darauf hin, dass die Definierung von bestimmten Jagdpraktiken als Wilderei zeigt, dass der Naturschutz nicht nur eine Reaktion auf illegale Aktivitt ist, sondern selbst an der Schaffung und Aufrechterhaltung von Illegalitt beteiligt ist.22
Die Definition von Wilderei bezieht sich auf Eigentumsrechte, die hufig umstritten sind, wenn es sich um Schutzgebiete und privates Land im globalen Sden handelt.23 Vor allem im Sden von Afrika ist dabei eine ethnische Komponente nicht abzustreiten. Annette Hbschle betont beispielsweise, dass whrend wohlhabende, meist weisse Trophenjger in einigen Staaten Wildtiere gegen Gebhr jagen knnen, Einheimische mit begrenzten Ressourcen als Wilderer stigmatisiert werden, wenn sie ein Land zur Jagd betreten, das frher ihnen gehrte.24 Eine solche Stigmatisierung kann gemss Studien einen Effekt auf die Hrte sowie Brutalitt der Strafverfolgung beziehungsweise der Wilderei-Bekmpfungs-Strategien haben. Elizabeth Lunstrum stellte bei der Befragung von Rangern im Krger Nationalpark fest, dass Nashrner oft als Teil des reichen Naturerbes der Nation und Wilderer als grenzverletzende Dezimatoren dieses Erbes angesehen werden. Das fhrt im Ergebnis zu einer stark militarisierten und zunehmend gefhrlichen Landschaft, das heisst einer zunehmenden Gewaltbereitschaft in der Bekmpfung der Wilderer.25 Bram Bscher hebt hervor, dass die Definition von Wilderei als Delikt gegen die Natur und zuknftige Generationen und die damit verbundenen Emotionen gewaltsame Bekmpfungsmethoden akzeptabler erscheinen lassen.26
Zusammenfassend kann festgehalten werden, dass die Defintion von Wilderei nicht rein juristisch, wie unter vorgngigem Titel ausgefhrt wurde, erfolgen kann. Das Verstndnis von Wilderei hngt nicht nur von rechtlichen, sondern auch von politischen, ethnischen und sozialen Faktoren ab, welche je nach Land und Region differenziert betrachtet werden mssen.
III.Tter: Ein berblick
Die Struktur einer illegalen Wirtschaftsordnung bestimmt nachweislich die Wirksamkeit politischer Intervention. Anders ausgedrckt: Die Gestaltung von Strafverfolgungsstrategien sollte als Reaktion darauf erfolgen, wie illegale Wilderei- und Schmuggelnetzwerke organisiert sind.27 Es gibt einen bemerkenswerten Unterschied zwischen Schmuggel, der durch eine hierarchisch strukturierte, organisierte kriminelle Gruppierung begangen wird und Wilderei, die von vielen Einzelnen aus finanzieller Not betrieben wird.
Verschiedene Wissenschaftler hinterfragen heute die weitverbreitete Meinung,28 hoch organisierte, hierarchische Organisationen fr die dominante Form von Wildtierschmuggel und Wilderei zu halten.29 Der illegale Handel mit Horn ist Berichten zufolge jedoch eine der strukturiertesten kriminellen Aktivitten, welche CITES zuwiderlaufen.30 So wird in der Literatur die Monopolmacht weniger krimineller Organisationen an verschiedenen Stellen der illegalen Horn-Beschaffungskette thematisiert.31 Ein Bericht von TRAFFIC, einer Nichtregierungsorganisation, die sich mit Tierschutz befasst, spricht in diesem Zusammenhang von dynamischen und komplexen Horn-Schmuggelrouten krimineller Netzwerke.32 Eine Professionalisierung und entsprechende Intensivierung des Handels an verschiedenen Stellen der illegalen Horn-Beschaffungskette kann dementsprechend bemerkt werden, sie sollte jedoch zumindest auf der Stufe der Nashornwilderei nicht a priori angenommen werden.
In Bezug auf die Rollenverteilung der kriminellen Organisation der afrikanischen Nashornwilderei und des Hornhandels ist in der Literatur ein fnfstufiges Modell vorherrschend.33 Die schematische Struktur erfasst die gesamte Handelskette, vom Wilderer auf lokaler Ebene in meist afrikanischen Staaten bis zum Endverbraucher.34 Der Fokus dieses Kapitels liegt auf den ersten beiden Stufen der Handelskette. Die erste Stufe reprsentiert dabei Einzelpersonen und sogenannten ad hoc-Banden, die direkt in die Wilderei der Nashrner involviert sind. Sie umfasst auch Individuen, welche indirekt in die Nashornwilderei involviert sind, das heisst Personen, die den Wilderern verschiedene Arten von Untersttzung anbieten. Die zweite Stufe umfasst besser organisierte Wilderei-Gruppierungen und schliesst insbesondere Wilderer mit ein, die in mobilen, weniger temporren Gruppierungen beziehungsweise Wilderei-Banden ttig sind. Nach Tom Milliken wrden solche Gruppierungen auch als lokale Kuriere und niederrangige Kufer fungieren.35 Ein weiterer Akteur dieser zweiten Stufe ist zudem der sogenannte kingpin. Dieser Mittelsmann stellt stellt laut Vanda Felbab-Brown die lokale Spitze des Wilderei-Netzwerkes dar.36 Er bildet die Brcke zwischen Angebot und Nachfrage, indem er die bergabe des Hornes von lokalen Wilderern zu entsprechenden Kurieren berwacht. Zudem ist er fr die Rekrutierung der genannten Wilderei-Banden zustndig.37
Nachfolgend werden die erwhnten Wilderer, das heisst die unterste Stufe der Handelskette genauer beschrieben. In einem zweiten Schritt wird aufgezeigt, ob und wie sie sich in Gruppen organisieren.
IV.Individualtter
1.Demographische Merkmale
1.1.Herkunftsort
Demographische Studien betreffend Nashornwilderern sind sprlich verfgbar beziehungsweise werden kaum durchgefhrt. Informationen lassen sich jedoch aus Studien basierend auf Interviews mit Park-Rangern gewinnen. Ranger in Sdafrika stellen mitunter fest, dass die Wilderer, die sie festnehmen mssen, ihre eigenen Nachbarn oder sogar Familienmitglieder sind. Ein Ranger im Krger Nationalpark sah sich beispielswiese gezwungen, einen ehemaligen Arbeitskollegen, welcher zu wildern begonnen hatte, zu neutralisieren.38
Laut Sam Weru wrden manche Wilderer in Kenya aus armen Nachbarslndern wie Somalia einreisen, um Nashrner zu wildern. Hauptschlich seien es jedoch lokale Anwohner mit berdurchschnittlichem Wissen des Terrains und dem Verhalten der Tiere.39 Eine hnliche demographische Situation findet sich in Asien. Eine Studie aus dem Jahr 2009 hat gezeigt, dass lokale Wilderer im Chitwan Valley Nationalpark, welcher die zweitgrsste Population des indischen Nashorns beherbergt, ebenfalls aus armen und landlosen Gruppen rund um den Park stammen.40 In die Wilderei indirekt involvierte Personen, das heisst solche, die verschiedene Hilfestellungen anbieten, stammen naturgemss ebenfalls aus der Nhe des betroffenen Naturschutzgebietes. Zum Beispiel gaben Anwohner in Justicia, einem sdafrikanischen Dorf ausserhalb von Sabi Sand (einem privaten Tierpark) an, dass man bis zu USD 1000 pro Nacht verdienen knne, wenn man einem Wilderer Unterschlupf gewhre, wenn er auf dem Weg in oder aus dem Park sei.41
Solche Aussagen knnen jedoch nicht generalisiert werden. Ranger des Lewa-Nationalparks im Norden Kenyas machten zum Beispiel gegenteilige Erfahrungen. Ihrer Erfahrung zufolge stammen die meisten Nashorn-Wilderer nicht aus den umliegenden Drfern. Die meisten seien ehemalige Angehrige des Militrs und mit gut organisierten kriminellen Kartellen verbunden.42
1.2.Ethnischer Hintegrund
Eine Studie, welche von Andrew Lemieux zwischen Januar und Mai 2011 im Krger Nationalpark durchgefhrt wurde, ergab, dass in dieser Zeitspanne insgesamt 55 potentielle Nashorn-Wilderer verhaftet wurden. Von diesen 55 Personen waren smtliche mnnlich und 96% Schwarzafrikaner.43 Dass in Afrika weisse Wilderer in der Minderheit seien, hlt auch Adam Welz, der Direktor vo WildAid Sdafrika, einer Nichtregierungsorganisation, welche sich gegen Wildtierwilderei und den Konsum von Wildtierprodukten einsetzt, fest. Weisse Wilderer seien jedoch in Sdafrika im Schnitt besser vorbereitet, da sie besseren Zugang zu high-tech Materialen wie Hubschraubern htten.44
Berichten zufolge hat die Wilderei-Krise in Sdafrika zudem zu einer Zunahme von Wilderern aus der weissen Oberschicht gefhrt. In der Literatur, wie auch im Volksmund, werden diese Tter auch khaki collar criminals bezeichnet.45 Diese Art Wilderer wrden mehrheitlich aus der Wildtierindustrie stammen. Grundbesitzer, Veterinre und professionelle Jger wrden auf Privatgrundstcken und in privaten Nashorn-Reservaten mit schweren Kalibergewehren im militrischen Stil Nashrner jagen.46 Wie umfangreich dieses Phnomen innerhalb der sdafrikanischen Wildtierindustrie ist, lsst sich nur schwer quantifizieren. Nach Tom Milliken und Jo Shaw bleibt es jedoch eine ernsthafte, korrumpierende Kraft, die den Nashornschutz untergrbt und das Image einer Gemeinschaft beeintrchtigt, die an der Spitze des Wildtierschutzes stehen sollte.47
1.3.Alter
Lemieuxs Studie von 2011 ergab weiter, dass nur bei 22 der 55 verhafteten Personen das Alter dokumentiert werden konnte. Dies war der Tatsache zuzuschreiben, dass viele der Verhafteten, vor allem aus Mosambik stammenden Individuen, sich nicht ausweisen konnten oder das Geburtsdatum nicht bekannt war. Von den 22 dokumentierten Wilderern waren 41% zwischen 20 und 29Jahre alt, 41% zwischen 30 und 39 und 18% lter als 40.48 Obwohl nicht reprsentativ, scheint diese Studie zu zeigen, dass Alter keine definierende Charakteristik bei Nashornwilderern zu sein scheint.
Wissenschaftler betonen in diesem Zusammenhang sogar, dass hheres Alter einen Vorteil bringen kann, da ltere Wilderer einen grsseren Erfahrungsschatz mitbringen und insofern besser geeignet fr fhrende Positionen in einer Wilderei-Gruppierung sind.49 Felbab Brown fhrt dazu aus, dass gerade pensionierte Ranger zwischen 50 und 70 Jahren in Afrika eine Wilderei-Risikogruppe bilden wrden. Sollten sie signifikante Krzungen in Lohn oder Rente erfahren, wrden sie zu einem optimalen Rekrutierungsziel fr Wilderei-Netzwerke in der Region werden. Ihre berdurchschnittlichen Kenntnisse von Wilderei-Bekmpfungsmethoden und Tierbewegungsmuster mache sie zu wertvollen Mitgliedern jeder Wilderei-Gruppe.50 Noch ist dieses Phnomen aber nicht nher wissenschaftlich quantifiziert.
1.4.Einkommen
Armut stellt ein wichtiges vermutetes Motiv fr Wilderei dar.51 Hierzu ist jedoch festzuhalten, dass die genaue Operationalisierung von Armut in vielen Berichten zumeist schwer nachvollziehbar ist. Meist basiert der erwhnte Einfluss der Einkommensverhltnise auf die Wilderei auf Anekdoten. So hielt Rachel Nuwer beispielsweise fest, dass ein verhafteter Wilderer auf die Frage, warum er in den Park kam, um Nashrner zu tten, geantwortet haben soll: Wir essen Gras.52 Studien, die den Einfluss des Einkommens auf die Wilderei statistisch messen, sind kaum vorhanden. Der behauptete Zusammenhang zwischen Armut, Einkommen und Wilderei ist daher aus wissenschaftlicher Perspektive nur schwach gesttzt.
Soziologen und Kriminologen haben Behauptungen entkrftet, dass wirtschaftlich schlechter gestellte Personen anflliger fr kriminelle Verhaltensweisen, im vorliegenden Fall Nashornwilderei, sind.53 Eine Studie von 2017, welche den soziokonomischen Status von Wilderern in Tansania untersuchte, fand eine hohe demographische und haushaltswirtschaftliche Heterogenitt unter den Haushalten in denen Mitglieder in der illegalen Jagd nach Buschfleisch partizipierten. Die Studie ergab, dass Wilderer zwar stark motiviert sind, durch Wilderei ihr Einkommen zu verbessern, jedoch nicht unbedingt die rmsten der Arme einer Dorfgemeinschaft darstellen.54 Stattdessen deuteten die Ergebnisse dieser Studie darauf hin, dass die subjektive Sichtweise eines Wilderers auf den finanziellen Status seines Haushaltes, vor allem auch im Vergleich mit anderen Haushalten im Dorf, die Hufigkeit und die Dauer von Wildereiaktivitten beeinflusst.55 Die Partizipation beim Wildern, welche unabhngig vom tatschlichen Einkommen, Vermgen oder den Viehbestnden eines Haushalts stattfindet, deutet auf die Wichtigkeit hin, dass sich Haushalte reich fhlen, unabhngig davon, ob sie es wirklich sind oder nicht. In der Literatur nennt sich dieses Phnomen relative Armut.56
Die Ergebnisse der genannten Studie wrden somit darauf hindeuten, dass sich Wilderei-Bekmpfungsstrategien nicht bloss auf die unterste Schicht einer Gesellschaft beziehungsweise einer Dorfgemeinschaft konzentrieren sollten, sondern auch wirtschaftlich strkere Haushalte miteinschliessen mssten. Zusammenfassend kann wegen mangelnder wissenschaftlicher Grundlagen nicht a priori festgestellt werden, dass Nashornwilderei ein blosses arme Leute-Delikt ist.
2.Weiter Unterscheidungsmerkmale
In der Literatur lassen sich verschiedene Kategorisierungsformen von Wilderern finden.57 So wird beispielsweise zwischen dem existenziellen Wilderer (subsistence poacher) und dem kommerziellen Wilderer (commercial poacher) unterschieden. Die Kategorien beziehen sich hauptschlich auf die unterschiedliche Motivation und die wirtschaftliche Situation potentieller Wilderer.58 Die bergnge zwischen dem existenziellen und dem kommerziellen Wilderer sind jedoch fliessend. Ein Individuum kann im Endeffekt Elemente beider Typen aufweisen.59
Der existenzielle Wilderer wird in der Literatur als Tter charakterisiert, der aus einer konomischen Notwendigkeit heraus handelt. Seine kriminelle Motivation begrndet sich also hauptschlich in seiner Armut. Nicht entscheidend ist, ob das gewilderte Tier zur persnlichen Nutzung, insbesondere als Nahrung oder zum Weiterverkauf verwendet werden soll.60 Existentielle Wilderei von Nashrnern involviert typischerweise Personen, die nahe an Naturschutzgebieten und Reservaten wohnen. Vor 2008 machte diese Art von Wilderei die Mehrheit der Vorflle von Nashornwilderei aus, sie ist jedoch heute kein so hufiges Phnomen mehr.61 Obwohl einem Bericht zufolge Nashrner auch fr ihr Fleisch gejagt werden, ist der bereits behandelte Anstieg in Nashornwilderei nicht auf Fleischkonsum zurckzufhren. Eine Verbindung zwischen Nashornwilderei und dem Markt von Buschfleisch wird selten festgestellt.62
Es sei an dieser Stelle auch auf den opportunistische Wilderer (opportunistic poacher) hingewiesen. Dieser zeichnet sich dadurch aus, dass er wildert, weil die Gelegenheit dazu besteht und nicht aus konomischer Not heraus. Opportunistische Wilderer haben in der Regel bis kurz vor der Tat keine Absicht oder keinen Vorsatz zu wildern.63 Ein Nashornwilderer, auch ein sehr motivierter, wird jedoch nie erfolgreich ein Nashorn wildern knnen, wenn er sich keinen Zugang zu einem Nationalpark beziehungsweise einem Nashornreservat verschafft und er in der Folge das Tier nicht lokalisieren kann. In diesem Sinne braucht Nashornwilderei immer ein gewisses Mass an Vorbereitung und Determination. Allerdings hat der Ruf, dass mit der Nashornwilderei hohe Einnahmen verbunden sein knnen, dazu gefhrt, dass Amateure die Gelegenheit nutzen und sich zu chaotischen, schlecht geplanten Nashornjagden aufmachen. Vertreter dieser opportunistischen Wilderer sind zum Beispiel Touristen beziehungsweise Besucher eines Nationalparks oder auch sogenannte thrill seekers.64
Kommerzielle Wilderer operieren typischerweise in Gruppen und jagen hauptschlich wirtschaftlich wertvolle Arten wie Elefanten und Nashrner.65 Der kommerzielle Wilderer ist somit auch ein Spezialist (specialist poacher). Das heisst, er beschrnkt seine Jagd auf erwhnte wertvolle Spezies. Dem kommerziellen Wilderer beziehungsweise dem Spezialisten wird unterstellt, dass er nicht aus existenziellen Nten heraus handelt. Seine Tat basiert auf einer rationalen Entscheidung; sie erfolgt nach einer Abwgung des versprochenen Gewinns und der Wahrscheinlichkeit, erwischt zu werden.66
Nach einem entsprechenden Modell von Erwin Bulte und Richard Damania betreiben Individuen Wilderei, solange der Preis, den sie von den Hndlern erhalten, die Kosten der Wilderei decken. Die Kosten der Wilderei umfassen die Risiken des Fangs, die Zeit bei der Suche nach Tieren, die Preise fr Waffen, Fahrzeuge und andere Ausrstungen sowie alle Einnahmen, die den Betroffenen durch die Nichtausfhrung anderer bezahlter Ttigkeiten das heisst anderer Beschftigungsmglichkeiten entgangen sind.67 Die These, dass die Entscheidung zu wildern von einer solchen Kosten-Nutzen Analyse – im Rahmen konomischer Modelle des menschlichen Verhaltens – getragen wird, findet sich auch an anderen Stellen in der Literatur.68 Die kommerzielle Art der Wilderei ist Berichten zufolge hauptschlich verantwortlich fr den beschriebenen Anstieg von Nashornwilderei in Afrika.69
Die genannten Kategorisierungen sind insofern hilfreich, als sie die verschiedenen potentiellen Grundmotivationen eines Individuums auf einer mikrokonomischen Ebene aufzeigen. Die Bekmpfung der Nashornwilderei erfordert jedoch ein Verstndnis der menschlichen Entscheidungsfindung, das ber diese Ebene hinausgeht.
V.Gruppen und Netzwerke
Einzelpersonen formen kollektiv sogenannte Nashornwilderei-Netzwerke, welche die erste Phase des Hornhandels entscheidend prgen. Ob diese Netzwerke als organisiert im Sinne von organisierter Kriminalitt qualifiziert werden knnen, ist jedoch fraglich.
Das Verstndnis von organisierter Kriminalitt, auf welchem das vorliegende Kapitel basiert, richtet sich nach dem bereinkommen der Vereinten Nationen ber die grenzberschreitende Kriminalitt.70 Artikel2(1)(a) dieses bereinkommens definiert die organisierte kriminelle Gruppe als eine

strukturierte Gruppe von drei oder mehr Personen, die eine gewisse Zeit lang besteht und gemeinsam mit dem Ziel vorgeht, eine oder mehrere schwere Straftaten oder in bereinstimmung mit dem bereinkommen umschriebene Straftaten zu begehen, um sich unmittelbar oder mittelbar einen finanziellen oder sonstigen materiellen Vorteil zu verschaffen.
Eine strukturierte Gruppe muss eine gewisse Bestndigkeit aufweisen, das heisst, sie darf sich nicht nur zur unmittelbaren Begehung einer Straftat geformt haben. Sie muss jedoch keine formal definierten Rollen, keine kontinuierliche oder eine ausgeprgte Struktur aufweisen (Art.2(1)(c)).
Die von dem bereinkommen erfassten Aktiviten mssen zudem grenzberschreitender Natur sein (Art.3(1), (2)). Wildtierschmuggel ist, wie einige andere Umweltdelikte, von Natur aus grenzberschreitend, da illegale Waren ber nationale Grenzen hinweg befrdert wird oder die Auswirkungen der Kriminalitt ber Grenzen hinaus Auswirkungen oder Ursachen haben.71 Im Falle der Nashornwilderei wird das transnationale Element augenfllig, sofern die Distanz zwischen Wilderern und Konsument in Betracht gezogen wird, die oft kontinentalbergreifend ist.72 Jede Gruppe, die ein Glied in der Lieferkette fr den illegalen Handel von Horn bildet, knnte dementsprechend gemss vorliegendem Verstndnis als organisierte kriminelle Gruppe bezeichnet werden, sofern sie dann i.S. des bereinkommens gengend strukturiert ist.
Noch vor 15 Jahren hielt Greg Warchol in diesem Zusammenhang fest, dass Nashorn-Wilderer in Afrika oft ungebt und unausgerstet sind und selten Kontakte zu kriminellen Netzwerken pflegen.73 Inwiefern dieser Feststellung heute noch beigepflichtet werden kann, wird nachstehend ausgefhrt.
1.Wilderei-Banden
Wilderei-Expeditionen in Parks und Nashornreservate reichen von gut organisierten, gut geplanten und professionell durchgefhrten Jagden bis hin zu opportunistischen und manchmal chaotischen Vorgngen.74 Gemss Umfragen im Gebiet des Krger und Limpopo Nationalpark in Sdafrika knnen zwei verschiedene Arten von Wilderei-Banden unterschieden werden: die opportunistische und die professionelle Bande:
Die bereits thematisierten opportunistischen Gruppierungen sind eher zufllig zusammengestellte Gruppen mit dem alleinigen Ziel, gemeinsam einen Nationalpark, ein Reservat zu betreten, um ein Nashorn zu jagen. Im Falle einer Festnahme oder Tod sind weder Kaution noch Lebensversicherung Teil des Arrangements.75 Die professionelle Bande zeichnet sich durch eine bessere Organisation aus. Sie wird in der Regel von einem Mittelsmann oder kingpin koordiniert. Dieser organisiert die Gruppe, das heisst, er rekrutiert ihre Teilnehmer und stellt ihnen Waffen und Transportmittel zur Verfgung.76 Im Fall einer Festnahme wird dem Wilderer die Zahlung der Kaution oder der Zugang zu einem Strafverteidiger versprochen; im Todesfall eine Lebensversicherung beziehungsweise finanzielle Hilfe fr die Hinterbliebenen.77 Diese versprochenen Vorteile werden gemss Interviews mit Nashornwilderern in der Realitt nicht tatschlich ausgerichtet.78 Ursprnglich fand eine Rekrutierung nur unter den Wilderern aus den rtlichen Drfern statt. Mittelsmnner suchten nach Mnnern mit Fhrten- oder Jagdfhigkeiten, die gut in ihren Gemeinschaften eingebettet waren.79 Wilderer wurden zum Beispiel unter Besuchern der lokalen Tavernen (shebeens) gefunden.80 Gemss Hbschle sind in letzter Zeit jedoch Vernderungen zu beobachten, indem auch Wilderer von ausserhalb rekrutiert werden, die von den vermutet hohen Profiten des Hornhandels gehrt haben.81
Sdafrikanische Forscher haben festgestellt, dass Wilderer, die einst in den Minen zusammengearbeitet oder gemeinsam im Gefngnis gesessen haben, aus Grossstdten in den Krger Nationalpark reisen, um die Nashrner zu wildern.82 Mit anderen Worten, lokale, bereits bestehende kriminelle Netzwerke, werden auf der ersten Stufe der Beschaffungskette genutzt.
Wilderei-Banden stellen sich aus mindestens drei Personen zusammen: einem Anfhrer, einem Schtzen und einem Fahrer.83 Meist wird ein Gewehr, Nahrung und Wasser sowie eine Axt, um das Horn vom Kopf trennen zu knnen, mitgefhrt.84 Ein Anfhrer kann Berichten zufolge auch mehrere Gruppen leiten. Die Gruppen teilen untereinander auch Ausrstung wie Waffen und Fahrzeuge.85 Julian Rademeyer zufolge habe trotzdem jede Bande ihre eigenen individuellen Merkmale: die benutzten Schuhe, die hinterlassenen Spuren, die eingesetzten Waffen sowie die Anti-Tracking Methoden, die sie typischerweise anwende.86
Die hierarchisch strukturierten und vertikal integrierten Netzwerke versuchen nicht unbedingt, die eher opportunistischeren Wilderei-Banden zu beseitigen. Berichten zufolge bevorzugen kingpins in Sdafrika sogar die gleichzeitige Jagd auf Nashrner und sie tolerieren Jagdgruppen, die unabhngig von ihnen arbeiten. 87 Durch die Simultanitt der Aktionen wird erhofft, dass sich die Mglichkeit der Konfrontation mit Anti-Wilderei Personal verringern lsst. So wrden laut Interviews mit kingpins und Wilderern in Sdafrika die eher unorganisierten Banden als Kanonenfutter dienen.88
2.Wilderei-Netzwerke
Die einzelnen Gruppierungen beziehungsweise Wilderei-Banden knnen Berichten zufolge Teil von mehr oder weniger fluiden Wilderei-Netzwerken am unteren Ende der Beschaffungskette gebildet werden. Weru beschreibt ein solches Wilderei-Netzwerk wie folgt: ein Zwischenhndler verbindet den Wilderer oder die Wilderei-Bande mit einem lokalen Transporter, welcher die Ware, das heisst das Horn, an einen anderen Zwischenhndler liefert, der das Horn an den kingpin weitergibt. Der kingpin finanziert das Wilderei-Netzwerk und koordiniert den Schmuggel der Ware ber Bezirks- und Lndergrenzen hinweg.89
Mittelsmnner bilden entscheidende Knotenpunkte in der internationalen Dimension des illegalen Wildtierhandels. Sie organisieren nicht nur lokale Nashornwilderei-Expeditionen, sondern haben Verbindungen zu internationalen Mrkten und Hornhndlern. Sie pflegen dabei auch korrupte Verbindungen im ffentlichen und privaten Sektor, zum Beispiel zu Zollbeamten oder politischen Frderern.90 Der Einfluss dieser Mittelsmnner wird jedoch teils berzeichnet. Wilderei-Netzwerke beziehungsweise kriminelle Netzwerke allgemein knnen die Entfernung von Einzelpersonen aus der Beschaffungskette ausgleichen und mssen bei Ausfall eines Mittelmanns ihre Aktivitten nicht einstellen. Der Terminus kingpin wird entsprechend teilweise hinterfragt, da er die Tendenz der in der Realitt wohl nicht vorhandenen Allmacht unterstreicht.91
3.Qualifikationen
Netzwerke in der Art, wie sie beschrieben wurden, sind dementsprechend organisiert im Sinne von strukturiert, dass sie in der Lage sind, Wilderei und Hornhandel konstant und erfolgreich durchzufhren. Sie sind jedoch desorganisiert in dem Sinne, dass sie nicht Teil einer formellen Gruppe organisierter Kriminalitt sind. Sogenannte rhino poaching gangs, die sich opportunistisch mit dem blossen Ziel der Wilderei eines Nashorns geformt haben und sich nach begangener Tat auflsen, begehen kriminelle Aktivitten, die zu einem gewissen Grad organisiert sind. Sie fallen jedoch wegen ihrer Kurzlebigkeit nicht unter die Definition nach dem bereinkommen der Vereinten Nationen ber die grenzberschreitende Kriminalitt. Es ist also zu unterscheiden zwischen organisierter Kriminalitt und Gruppierungen, die organisierte Taten verben.92
Wie erwhnt, knnen Zwischenhndler oder kingpins enge oder informelle Verbindungen zu besser organisierten Netzwerken haben, die den Hornhandel weiter oben in der Lieferkette kontrollieren. Die Qualifikation solcher besser integrierten Netzwerke als Akteure organisierter Kriminalitt im Sinne des bereinkommens ist zumindest fraglich. Es ist in diesem Zusammenhang festzustellen, dass die Beschaffungskette nach dem Akt der Nashornwilderei organisierter und kontrollierter zu werden scheint. Dieses Phnomen wird auch in Bezug auf andere Aktivitten der Umweltkriminalitt festgestellt.93
4.Organisierte Kriminalitt
Wie anfangs bereits angesprochen, betonen zumindest auf internationalem Level eine Vielzahl von Autoren in Bezug auf den Hornhandel die Involvierung von Gruppen im Bereich organisierter Kriminalitt.94 Solche eher traditionellen Formen der organisierten Kriminalitt sollen nachstehend kurz thematisiert werden.
Berichten zufolge jagen heute nur sehr wenige Nashornwilderer beziehungsweise Wilderei-Banden auf eigene Initiative, das heisst, es gibt nur sehr wenige spekulative Nashornwilderei-Expeditionen. Nashrner werden in der Regel nur auf Bestellung gettet. Wer Wilderei in Sdafrika und anderen Lndern betreibt, erhlt einen Auftrag und Mittel von mehrheitlich asiatischen Auftraggebern auf hheren Ebenen der Beschaffungskette.95
Auch Milliken und Shaw hielten in ihrem Report ber die Routen des Hornhandels zwischen Sdafrika und Vietnam fest, dass eine Prsenz organisierter Kriminalitt, insbesondere asiatischer Syndikate, ohne Zweifel prsent sei. Zudem gebe es Hinweise darauf, dass solche illegalen Netzwerke Verbindungen zu anderen Bereichen der Umweltkriminalitt htten, dem illegalen Handel mit Seeohren, Elfenbein, Lwenknochen, Krokodilorganen und lebenden Tieren.96 Weitere Autoren deuten zudem darauf hin, dass Nashorn-Syndikate multinational ttig und an kriminellen Aktivitten beteiligt seien, die ber den Wildtierhandel hinausgingen. So seien Gruppierungen, die in den Hornhandel involviert seien, in Sdafrika an Hochrisiko-Geschften, wie Drogen- und Diamantenschmuggel, Fahrzeugdiebstahl, bewaffnete Raubberflle oder Bombenanschlge auf Geldautomaten, beteiligt gewesen.97
Inwiefern ein solcher Einfluss asiatischer Syndikate auf der ersten Stufe der Nashornwilderei signifikant ist, ist meiner Ansicht nach fraglich. Studien und Reporte, die eine solche Involvierung konkret nachweisen, sind wohl auch wegen der illegalen Natur einer solchen Beteiligung, schwer durchfhrbar. Fragmentierte Hinweise auf die Koordinierung verschiedener Wilderei-Gruppierungen von oben, die ber eine blosse Rekrutierung und Ausrsten der Wilderer hinausgeht, knnen jedoch festgestellt werden. Gemss Berichten sind Wilderei-Banden keine statischen Gruppierungen und beschrnken ihre Aktivitten auf ihre eigenen Hinterhfe.98 Die jngsten Entwicklungen in Sdafrika scheinen diese Behauptung zu besttigen. Im Jahr 2016 nahm beispielsweise die Nashornwilderei im Krger-Nationalpark um fast 20% ab, stieg aber in verschiedenen Reservaten in Kwa-Zulu Natal um 38%.99 Gemss dem UNODC Wildlife Update von 2017 deutet diese Verlagerung der Nashornwilderei weg vom Krger Nationalpark in andere Provinzen darauf hin, dass die Nashornwilderei zumindest in Teilen von kriminellen Gruppierungen koordiniert wird. Die Verschiebung scheint dabei ein taktischer Zug seitens der Hornhndler und Wilderer als Reaktion auf die gesteigerten Wilderei-Bekmpfungsbemhungen im Krger Nationalpark zu sein.100
Zusammenfassend kann festgestellt werden, dass die Involvierung von Elementen organsierter Kriminalitt, wie die sogenannten kingpins, zu einer gewissen Professionalisierung gefhrt hat. Whrend vor einigen Jahren Nashornwilderer wegen fehlender Kontakte noch Schwierigkeiten hatten, Kufer fr ihr Horn zu finden101, sind diese Prozesse heute grsstenteils automatisiert. Einige Wilderei-Banden bestehen zwar immer noch aus unerfahrenen und schlecht ausgersteten Wilderern, professionellere Banden haben jedoch deutlich andere Eigenschaften. Diese scheinen sich durch bessere Vorbereitung bezglich Informationen ber den Standort von Park-Patrouillen oder Tieren, Zugang zu teurerer Ausrstung, expliziter Rollenverteilung und Verbindungen zu kriminellen Netzwerken, welche es ermglichen, die illegale Ware schnell weiter zu transportieren, auszuzeichnen.102 Vor allem in den oberen Teilen der Beschaffungskette kann zudem die Involvierung von internationalen kriminellen Organisationen festgestellt werden.103
VI.Conclusio
Erfolgreiche Wilderei setzt Kenntnisse ber Tier und Terrain, Zugang zu Waffen und Jagderfahrung voraus.104 Charakteristisches Merkmal der Nashorn-Wilderer ist in diesem Sinne die grosse Heterogenitt des potentiellen Tterkreises. Nashornwilderei zeichnet sich sowohl durch die Partizipation von organisierten kriminellen Gruppierungen, als auch lokalen Wilderer aus, und kann dementsprechend nicht als ein Produkt organisierter Kriminalitt bezeichnet werden. Nashornwilderei stellt vielmehr eine Mglichkeit fr Akteure der organisierten Kriminalitt dar, von einem bereits bestehenden scheinbar hochprofitablen Markt zu profitieren.105 Akteure, die organisierten kriminellen Gruppierungen zugehrig sind, scheinen allerdings eine Rolle bei der Rekrutierung von Personen fr Wilderei-Expeditionen und der Bereitstellung von Material zu spielen. Mittelsmnner werben dabei hauptschlich Personen aus Siedlungen an, welche durch ihre Proximitt zu Parks oder Reservaten mit Nashornpopulationen besonders geeignet sind.
Die Identitt dieser Personen beziehungsweise ein Archetypus eines Nashorn-Wilderers kann jedoch nur schwer identifiziert werden. Wie im Kapitel ber demographische Merkmale dargelegt wurde, fehlt ber weite Strecken eine echte wissenschaftliche Auseinandersetzung auf der Basis von qualitativen und insbesondere quantitativen Daten, die die beschriebenen vermuteten Zusammenhnge zwischen Nashornwilderei, Armut und sozialer Ungleichheit auch tatschlich statistisch signifikant nahelegen wrde. Eine flchendeckende Analyse wurde bisher dadurch erschwert, dass die bentigten soziodemographischen Daten (beispielsweise Alter, Beruf oder Herkunft) nur sehr fragmentiert in Bezug auf die in afrikanischen Nationalparks festgenommenen Wilderer dokumentiert sind. Im Bereich des illegalen Hornhandels gibt es zwar grundstzlich einen Reichtum an Quellen, da sich Nichtregierungsorganisation, Journalisten und Naturschtzer mit dem Thema vertieft auseinandersetzen. Gerade auf der Stufe der Nashornwilderei fehlt allerdings die Auseinandersetzung auf qunatitiver und qualitativer das heisst wissenschaftlicher Ebene. Populrwissenschaftlichere Berichte, wie sie stattdessen oft aufzufinden sind, haben fr die gesellschaftliche Diskussion durchaus ihren Wert. Aussagen ber die diskutierten Zusammenhnge, welche hauptschlich auf Interviews und persnlichen Erlebnisberichten und damit anekdotischer Evidenz basieren, sollten hingegen kritisch hinterfragt werden. Fr eine effektive Bekmpfung der Nashornwilderei ist der politische Diskurs auf wissenschaftliche Resultate angewiesen.
In diesem Zusammenhang ist beispielsweise die zunehmende Militarisierung von Nationalparks in Afrika als durchaus problematisch zu erachten.106 Der Tod von lokalen Wilderern trgt nachweislich zur weiteren Entfremdung der lokalen Bevlkerung bei, deren Untersttzung zentral fr eine wirksame Wilderei-Bekmpfung wre.107 Strategien wie shoot to kill-Regelungen lassen sich einerseits unter kriminologischen Gesichtspunkten nicht rechtfertigen, da in der Forschung lediglich eine negative Korrelation zwischen der Wahrscheinlichkeit einer Bestrafung und dem Vorkommen von Kriminalitt bezeugt wird, nicht jedoch in Bezug auf die Mass der Bestrafung. Hhere Strafen, insbesondere die Todesstrafe, haben nach herrschender Meinung schwache general- und spezialprventive Wirkungen.108 Erhoffte Profite der Nashornwilderei wrden auch nach Aussagen von Rangern im Krger Nationalpark die drohenden Strafen immer berwiegen.109 Andererseits scheint shoot to kill auch im Rahmen einer menschenrechtlichen Betrachtung offensichtlich fragwrdig. Wo immer entsprechende Regelungen oder andere hchst gewaltsame Massnahmen angeordnet wurden, waren die Strafverfolgungsbehrden Berichten zufolge versucht, Leichen als Kriminelle oder Aufstndische darzustellen, unabhngig davon, aus welchem Grund die Menschen wirklich erschossen wurden.110
Whrend die ffentliche Meinung ber die Identitt und Beweggrnde von Nashornwilderen gebildet zu sein scheint, liefert eine wissenschaftliche Auseinandersetzung kein klares Resultat. Wie eingangs dargelegt, ist bereits der Tatbestand der Wilderei beziehungsweise dessen Elemente in der Literatur umstritten. Die historische Frbung des Tatbestandes im Zusammenhang mit ethnischen und sozialen Ungleichheiten zeigt anschaulich die Vielschichtigkeit des Problems Nashornwilderei.
Vor der Implementation allflliger Gegen- oder Prventionsmassnahmen muss deshalb ein empirisches Verstndnis fr die ethnische, konomische und soziale Zusammenstellung der Zielgruppe und die Motivation hinter der Befolgung oder Nichtbefolgung von Jagdvorschriften gewonnen werden. Zudem sollte nach der hier vertretenen Meinung nach grsserer Transparenz im Bereich der Bekmpfung von Nashornwilderei gestrebt werden.
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Chapter Three

Korruption und der illegale Handel mit Wildtieren

Hannah-Sophia Feuerstein

Dieses Kapitel untersucht wie Korruption den illegalen Wildtierhandel erleichtert. Das Kapitel gibt einen berblick ber die Zusammenhnge zwischen Korruption und Schmuggel von Wildtieren und zeigt die Probleme auf, die damit einhergehen. Abschlieend werden Gegenmanahmen zur Reduktion von wildtierbezogener Korruption behandelt und auf ihre Wirksamkeit und Anwendbarkeit geprft.
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I.Einleitung

Dieses Kapitel befasst sich mit Korruption im Zusammenhang mit illegalem Wildtierhandel. Dieser Zusammenhang ist von aktueller Bedeutung und hat vielfltige negative Auswirkungen auf Gesellschaft, Wirtschaft und, vor allem, Umwelt und Artenschutz. Korruption im Wildtierbereich stellt ein ernstes globales Problem dar, das die Bemhungen und Anstrengungen von Regierungen, internationalen Organisationen und der Gesellschaft im Bereich des Tierschutzes und der Regulierung und Kontrolle des Tierhandels schmlert und untergrbt. Es verschrft die Bedrohung der Artenvielfalt und beschleunigt das Aussterben von bedrohten und gefhrdeten Tierarten.

Die Ziele dieses Kapitels sind einerseits ein tieferes Verstndnis der Problematik zu vermitteln und andererseits einen Leitfaden fr Korruption in Bezug auf den weltweiten Schmuggel von Wildtieren zu erstellen. TeilII erklrt die Begriffe Korruption und illegaler Wildtierhandel und zeigt Synergien zwischen diesen Bereichen kurz auf. Anschlieend werden die Auswirkungen, Folgen und Konsequenzen davon untersucht. Anhand von Fallbeispielen werden in TeilIV die Stationen, Akteure und Methoden von Korruption im Wildtierbereich nher erlutert. Teil V untersucht die potenziellen Ursachen fr Korruption im Zusammenhang mit illegalem Wildtierhandel und versucht herauszufinden, ob sich allgemeine Muster und Ablufe erkennen lassen. Auf dieser Grundlage werden in Teil VI die Strken und Schwchen bereits existierender Manahmen und Strategien zur Bekmpfung von wildtierbezogener Korruption geprft. Die Conclusio (TeilVII) widmet sich der Entwicklung neuer Vorschlge und Empfehlungen.

Die Literatur, die sich speziell mit dem Verhltnis zwischen Korruption und illegalem Wildtierhandel befasst, ist berschaubar. Der Groteil der Quellen, insbesondere Berichte und Forschungsarbeiten, die den Schmuggel von Wildtieren behandeln, stellen lediglich fest, dass Korruption Wilderei, Schmuggel und Schwarzhandel von Wildtieren ermglicht und frdert ohne dazu nhere Angaben zu machen. Die meisten Quellen analysieren weder die Risiken oder Ursachen fr Korruption, noch potenzielle Anti-Korruptionsmanahmen. Separat betrachtet, ist zu den Themen Schmuggel von Wildtieren und Korruption viel Literatur verfgbar, jedoch gehen uerst wenige Verffentlichungen auf die Schnittstelle zwischen diesen Themen ein. Statistiken zu diesen Themen, soweit sie berhaupt verfgbar sind, mssen ebenfalls mit Vorsicht betrachtet werden, da Flle nur selten berichtet und zur Anzeige gebracht werden und Strafverfahren in diesem Bereich die Ausnahme sind. Aus diesen Grnden ist von einer hohen Dunkelziffer auszugehen.
II.Kontext, Konzept und Begrifflichkeiten

Korruption besteht allgemein aus zwei Kernelementen. Zum einen beinhaltet Korruption den Missbrauch von Macht, die im Rahmen einer Staatsinstitution oder privaten Organisation anvertraut oder bertragen wurde. Zum anderen beinhaltet Korruption private Vorteile, Nutzen oder Begnstigungen.1 Beide Seiten, die in die Handlung involviert sind, profitieren davon, entweder in Form von Geld oder anderen Vorteilen. Korruption kann somit als Missbrauch einer anvertrauten Machtposition zum Zwecke persnlicher Bereicherung unter Missachtung moralischer Standards, Amtspflichten oder Gesetze, verstanden werden. Es handelt sich demnach um einen vorteilhaften, aber pflichtwidrigen Leistungsaustausch. Es ist in der Regel schwierig festzustellen, ab wann ein Geschft pflichtwidrig ist. Grundstzlich gelten nur jene Geschfte als pflichtgem, die auf Unparteilichkeit und auf sachlichen Merkmalen basieren.2

Dieses Kapitel verwendet die Begriffe Schmuggel von Wildtieren synonym zu illegalem Wildtierhandel. Unter illegalem Handel mit Wildtieren versteht man jegliche wildtierbezogene illegalen Aktivitten. Diese beinhalten den illegalen Handel, Schmuggel, die Wilderei, das Fangen oder Sammeln von bedrohten Spezies und geschtzten Wildtieren, einschlielich von Tieren, die Gegenstand von Jagdquoten und regulierten Konzessionen sind, oder Produkte davon.3 Der illegale Wildtierhandel trgt wesentlich zum Aussterben bedrohter Spezies bei. Der Schmuggel von Wildtieren beinhaltet verschiedene, oft einander berschneidende Delikte und Verste, wie Dokumentenbetrug und -flschung (zum Beispiel geflschte Jagdlizenzen oder Export-Konzessionen), Geldwscherei, Steuerhinterziehung und Korruption.4

Illegaler Handel mit Wildtieren tritt hufig dort auf, wo es wenige wirtschaftliche Mglichkeiten gibt, staatliche Durchsetzung schwach und Korruption weitverbreitet ist. Korruption fhrt im Kontext von illegalem Wildtierhandel zur Schwchung und Umgehung von Gesetzen und anderen Manahmen, die Wildtiere schtzen und den Wildtierhandel regulieren sollen. Vielfach hat Korruption auch mangelhafte strafrechtliche Verfolgung von Ttern zur Folge.5
III.Folgen

Korruption in Verbindung mit illegalem Wildtierhandel kann ernste Konsequenzen nach sich ziehen:6 Es kann die Biodviersitt und kosysteme schdigen, indem es die Wasserversorgung, Lebensmittelproduktion und menschliche Lebensrume einschrnkt und das Aussterben von Wildtieren verursacht. Wildtierbezogene Korruption kann den Verlust von Steuereinnahmen und Ressourcen bewirken, weil es Staaten um ihre Einnahmen aus dem Verkauf von Jagdlizenzen und von Konzessionen fr den Export und Import von Wildtierprodukten bringt und verhindert, dass sie ihre natrlichen Ressourcen zu ihren eigenen Gunsten nutzen knnen. Vor allem die lndliche Bevlkerung ist hufig von den natrlichen Ressourcen, insbesonder von Wildtieren, abhngig, weil diese ihr berleben sichern. Dennoch wird sie hufig von der Diskussion um Korruption und Wildtierschmuggel ausgeschlossen, weil die Auswirkungen und Folgen auf ihre Lebensgrundlagen, insbesondere Verarmung, nicht bercksichtigt werden. Finanziell schlechter gestellte Menschen trifft Korruption in Verbindung mit Wildtierschmuggel oft unverhltnismig hart. Sie sind hufig nicht in der Lage, hohe Bestechungssummen aufzubringen. Als Resultat von Korruption und Wildtierschmuggel kann es auch zu Verletzungen der Menschenrechte kommen, zum Beispiel kann das Recht auf Zugang zu einem Gericht beziehungsweise das Recht auf ein faires Verfahren (zum Beispiel Artikel6(1) der Europischen Menschenrechtskonvention (EMRK)7), wenn eine Sache nur angehrt oder verhandelt wird, falls die Parteien das Gerichtspersonal oder die Richter bestechen.
IV.Stationen, Akteure und Methoden
1.Stationen und Abschnitte

Der illegale Handel mit Wildtieren ist ein mehrstufiges, facettenreiches Delikt, das mit dem Einfangen und unerlaubten Jagen von Wildtieren beginnt. Anschliessend werden die Wildtiere durch Schmuggeln oder betrgerische Handlungen zum Verkaufsort transportiert. Dies geschieht hufig durch das Umgehen von Kontrollpunkten und Grenzbergngen sowie durch Verste gegen Lizenzen, Zertifikate und Konzessionen.8 Abhngig von der jeweiligen Tierart und davon, ob das Tier lebendig ist oder nicht, werden unterschiedliche Transportformen angewendet. Die weiteren Stationen und beteiligten Personen variieren je nach Einzelfall. Daraus entsteht ein komplexes und verflochtenes System.9

Korruption kann dabei in unterschiedlichem Umfang involviert sein. Bereits das anfngliche Erlegen oder Einfangen eines geschtzten Tieres kann durch eine lediglich gegen Bestechungsgeld herausgegebene, falsche Konzession zurckgehen. Aber auch die Verfolgung und Aufklrung entsprechender Delikte sind stark korruptionsanfllig. So finden sich oft korrupte Aktivitten der Polizei, von Rangern, Justiz- und Regierungsbeamten, die unangemessenen Einfluss auf Ermittlung und Strafverfolgung ausben knnen. Dadurch wird die Immunitt von Tierhndlern vor Strafverfolgung und Verhaftung gewhrleistet.
2.Akteure

Wildtierbezogene Korruption kann sich durch alle gesellschaftlichen Schichten und Milieus ziehen; sie ist nicht auf bestimmte wirtschaftliche oder soziale Bereiche, Geschftszweige oder Regierungsebenen beschrnkt. Es handelt sich daher um ein weitverbreitetes Problem, das in unterschiedlichem Ausma und Umfang und in verschiedenen Formen in allen Staaten weltweit existiert. Akteure knnen aktiv oder passiv an Korruption teilnehmen, je nach dem, ob eine Person eine andere besticht oder selbst bestochen wird.10
1.1.Petty and grand corruption – Klein- und Grokorruption

Unter grand corruption, die auch auch als high-level corruption, Grokorruption oder politische Korruption bezeichnet wird, ist jene Korruption zu verstehen, die sich an der Schnittstelle der politischen Entscheidungsfindung und des Gesetzgebungsprozesses ereignet oder diese unmittelbar und in missbruchlicher Weise beeinflusst.11 Bei den Personen, die an dieser Korruptionsform beteiligt sind, handelt es sich grtenteils um politisch exponierte Personen. Charakteristisch fr diese Akteure ist, dass sie entweder eine bedeutende ffentliche Funktion ausben beziehungsweise Politik und Gesetze machen oder, dass sie leitende Entscheidungen innerhalb privater Unternehmen und Konzerne treffen. Beispiele dafr sind Minister, hochrangige Regierungsbeamte sowie deren enge Familienangehrige und Personen, die ihnen nahestehen wie etwa Geschftspartner, Manager und Vorstandsvorsitzende.12 Diese Individuen haben dadurch die Mglichkeit, sich selbst oder ihre Freunde und Familien zu begnstigen. Als Folge davon kommt es zur Schwchung von politischen und wirtschaftlichen Systemen und Rechtsordnungen sowie zur Unterwanderung demokratischer Werte.13

Grand corruption ist vor allem deshalb besonders schdigend, weil es dabei um bedeutsame Entscheidungen und groe Geldsummen geht und weil sie Korruption auf niedrigeren Ebenen, die sogenannte petty corruption, ermglicht oder zumindest frdert.14

Petty corruption wird auch administrative, brokratische Korruption oder Kleinkorruption genannt. Sie bezieht sich auf Machtmissbrauch in alltglichen Situationen, der vor allem an der Schnittstelle zwischen ffentlichen Institutionen und Brgern auftritt.15 Petty corruption erfolgt oft in direktem Zusammenhang mit der Umsetzung und Durchfhrung von bestehenden Gesetzen, Regeln und Vorschriften, zum Beispiel wenn ffentliche Angestellte oder Beamte Urkunden oder Dokumente nur ausstellen, wenn sie als Gegenleistung dafr Zahlungen, die hher als der ausgeschriebene, offizielle Preis fr diese Dienstleistung sind, erhalten oder um brokratische Prozesse zu ermglichen oder zu beschleunigen.16 Fr gewhnlich wechseln dabei vergleichsweise geringe Betrge den Besitzer, die aber fr die beteiligten Akteure alles andere als unbedeutend sind.17

Ist petty corruption vorherrschend und weit verbreitet, kann sie auch grere Ausmae annehmen. In dieser Konstellation kann sich petty corruption hnlich wie grand corruption auswirken, das heisst das ordnungsgeme Funktionieren eines Staats beziehungsweise des jeweiligen Regierungssystems beeintrchtigen. Oft ist daher nicht klar, wo petty corruption endet und grand corruption beginnt, die Grenzen sind flieend, so kann politische Korruption auch Formen von petty corruption umfassen. Beamte, die illegale Zahlungen von Brgern einfordern sind teilweise dazu gezwungen, weil ihre Vorgesetzten einen Anteil des Einkommens ihrer Untergebenen als Gegenleistung fr deren Anstellung verlangen. Diese Vorgesetzten knnen wiederum Vorgesetzte haben, die, ihrerseits abermals Geld von jenen erwarten. Diese Korruptionskette kann sich bis zu den obersten, hchsten Staatsbeamten durchziehen.18
1.2.Privater und ffentlicher Sektor

Korruption in Zusammenhang mit Schmuggel von Wildtieren findet sowohl im ffentlichen als auch im privaten Sektor statt. Akteure, die illegalen Wildtierhandel betreiben, sind in den unterschiedlichsten Berufsfeldern ttig. Die potenziellen Akteure reichen von Individuen, Unternehmen bis hin zu Organisationen und politischen Parteien. Ein Beispiel fr den privaten Bereich ist, dass Broangestellte oder Schaltermitarbeiter, die zustndig fr Luftfracht oder Gterabfertigung und -annahme sind, Geld akzeptieren, um wissentlich diverse Dokumente wie Frachtpapiere und Ausfuhrgenehmigungen von Wildtieren und Wildtierprodukten zu flschen. ffentliche Korruption umfasst politische Prozesse und staatliche Stellen wie zum Beispiel Strafverfolgungsbehrden. Als solche versteht man in diesem Kontext Polizei, Zollverwaltung, Steuerfahndung, Staatsanwaltschaft und Finanzverwaltung. Inhaltlich geht es dabei u.a. um die Verteilung von Frdergeldern, Zuschssen, ffentlichen Geldern und Bewilligungen.
3.Methoden

Viele bestehende Straf- und Verwaltungsgesetze weltweit verbieten nur ausgewhlte oder einzelne Typen, Formen oder Methoden von korrupten Taten und Akten. Viele Handlungen gelten aber auch dann als korrupt, wenn sie nicht gesetz- oder rechtswidrig sind, das heisst nicht alle korrupten Taten sind illegal. Korruption kann aufgrund ihrer komplexen Struktur im Laufe der Zeit zu neuen Formen avancieren, die das Straf- und Verwaltungsrecht nicht kennt, weil sie nicht in den Gesetzestexten verankert sind.19

Ausgehend vom bereinkommen handelt es sich bei den folgenden Deliktsbereichen um die gelufigsten Methoden von Korruption, fr die es zwar keine allgemeingltigen oder exakt bereinstimmende Definitionen gibt, die aber in den meisten Rechtsordnungen unter Strafe gestellt sind:
3.1.Bestechung und Vorteilszuwendung

Bestechung betrifft das Anbieten, Versprechen oder die Zuwendung von Vorteilen an Amtstrger oder Angestellte und Bedienstete der Privatwirtschaft fr pflichtwidrige Geschfte. Konkret bedeutet dies, dass eine Person in einer anvertrauten Machtposition einen unzulssigen Vorteil akzeptiert oder einen solchen fordert, um eine Funktion auszuben oder sich auf eine bestimmte gesetz- oder rechtswidrige Art und Weise zu verhalten.20 Vorteile fr pflichtgeme Geschfte fallen hingegen unter den Straftatbestand Vorteilszuwendung beziehungsweise -annahme.21 Unter einem Vorteil werden sowohl Vermgenswerte also auch immaterielle Zuwendungen verstanden. Wesentlich ist, dass er den Empfnger besser stellt als davor.

Laut einer Studie von 2018 werden zum Beispiel tglich Bestechungsgelder in Hhe von USD18000 bis 30000 an Grenzschutzbeamte entlang der Grenze zwischen Vietnam und China bezahlt, um den reibungslosen Transport und Schmuggel von illegalem Elfenbein zu ermglichen.22 Auch Grenzbeamte in Polen werden hufig bestochen, um illegalen Kaviar aus der Russischen Fderation in die Europische Union (EU) schmuggeln zu knnen.23 Abgesehen davon gibt es auch zahlreiche Versuche, die strafrechtliche Verfolgung von mutmalichen Wilderern zu verhindern, wie etwa Bestechungsgelder, die an Beamte bezahlt werden, damit sie Gerichtsakten absichtlich zerstren oder verlieren. 2016 wurden zum Beispiel einem Staatsanwalt in Gabun USD4000 angeboten, damit er einen auslndischen Wilderer freilsst. Der Staatsanwalt leitete daraufhin aber ein Korruptionsverfahren ein.24
3.2.Verbotene Intervention, missbruchliche und ungebhrliche Einflussnahme

Verbotene Intervention bedeutet, dass jemand fr sich oder Dritte einen Vorteil verlangt, sich versprechen lsst oder annimmt, damit er einen unangemessenen und ungebhrlichen Einfluss auf den Entscheidungsfindungsprozess im ffentlichen oder privaten Bereich ausbt. Der Nutznieer der Intervention muss nicht unbedingt direkt Einfluss auf die jeweilige Person nehmen, um sich strafbar zu machen; auch die Vermittlung durch eine dritte Person ist verboten.25
3.3.Urkundenflschung

Bei der Urkundenflschung handelt es sich um das Herstellen einer unechten Urkunde, die Verflschung eines echten Dokuments oder den Gebrauch einer geflschten Urkunde zum Zweck der Tuschung im Rechtsverkehr. Urkundenflschung im Zusammenhang mit Korruption liegt vor, wenn die Flschung oder Verwendung der Flschung nur im Gegenzug fr eine Vorteilsgewhrung geleistet wird.26

Im Gegenzug fr Bestechungsgelder deklarierte zum Beispiel der damalige Leiter der Verwaltungsbehrde des Washingtoner Artenschutzbereinkommens27 in Guinea Menschenaffen als in Gefangenschaft gezchtet und erteilte fr diese Ausfuhrgenehmigungen. 2015 wurde er dafr zu 18 Monaten Haft verurteilt. Im Jnner 2017, whrend er auf das Urteil seiner Berufung wartete, kam es allerdings zu einer Begnadigung durch Guineas Staatsoberhaupt.28
3.4.Diplomatische Immunitt

Diplomatic cover meint den besonderen Schutz von Diplomaten, der Raum fr korrupte Zwecke bietet. Dazu zhlen umfangreiche Vorrechte, Befreiungen, Privilegien und Immunitten, wie etwa die Unverletzlichkeit der Privatwohnung des Diplomaten und seiner Person, Zollbefreiungen und Kontrollen des persnlichen Reisegepcks sowie Flugsicherheitskontrollen.29

Beispielsweise zeigen von der Environmental Investigation Agency (EIA) aufgenommene Videobeweise, Angestellte der Vietnamesischen Botschaft in Sdafrika, die den Nashornhandel direkt vor der vietnamesischen Botschaft in Pretoria abwickeln.30
3.5.Veruntreuung

Von Veruntreuung spricht man, wenn jemand sich oder einem Dritten eine anvertraute Sache mit Bereicherungsvorsatz zueignet. Im Wildtierbereich wird vorwiegend zugunsten Dritter fr eine Gegenleistung veruntreut,31 so etwa von bewaffneten Polizeibeamten nahe des Selous Wildtier-Schutzgebiets in Tansania Elfenbein-Wilderer.32 Ein Beispiel fr die Veruntreuung von Ressourcen zur Erhaltung und zum Schutz der Tierwelt sind korrupte Praktiken wie Beschaffungs- oder Submissionsbetrug und Diebstahl von Einnahmen aus Nationalparks, die die Arbeit im Bereich des Wildtierschutzes erschweren.33
3.6.Vetternwirtschaft und Nepotismus

Vetternwirtschaft und Nepotismus knnen synonym verwendet werden und bezeichnen die Begnstigung von Verwandten. Sie fhren dazu, dass Familienmitglieder oder Verwandte Arbeitsstellen, Auftrge oder andere Vorteile ohne Beachtung der fachlichen Qualifikation oder Eignung erhalten. Liegt kein Verwandtschaftsgrad vor, spricht man von Gnstlings- oder Freunderlwirtschaft.34

Bei sogennnater Freunderlwirtschaft handelt es sich um die ungerechtfertigte Bevorteilung einer oder mehrerer Personen zu Lasten anderer. Zu den Nutznieern zhlen im Gegensatz zur Vetternwirtschaft nicht notwendigerweise Familie oder Verwandte. Werden beispielsweise Angestellte im Wildtierbereich nur befrdert, weil sie mit ihrem Vorgesetzten privat eng befreundet sind, liegt Freunderlwirtschaft vor.35
3.7.Erpressung und Ntigung

Im Kontext von wildtierbezogener Korruption bezeichnet Erpressung den Missbrauch einer anvertrauten Machtposition, zum Beispiel von RangerInnen oder PolizistInnen, um durch Zwang oder Androhung von Gewalt, sich selbst oder Dritte gesetzwidrig und zu Lasten eines anderen vorstzlich zu bereichern. Ntigung bentigt im Gegensatz zur Erpressung keine Bereicherungsabsicht und keine Vermgensschdigung, zielt aber wiederum auf eine Handlung, Duldung oder Unterlassung eines Mitarbeiters im Wildtierbereich ab, die im Endeffekt zum Nachteil von Wildtieren endet.36
3.8.Ermessensmissbrauch

Das Legalittsprinzip besagt, dass das gesamte staatliche Handeln auf Gesetzen beruhen muss. Es wird durch gesetzlich erlaubte Ermessensentscheidungen von Verwaltungsbehrden durchbrochen. Ein Ermessensmissbrauch oder -fehler liegt vor, wenn die Entscheidung einer Verwaltungsbehrde nicht vom ihr zugestandenen Ermessensspielraum gedeckt wird, zum Beispiel wenn eine CITES-Behrde willkrliche, nicht nachvollziehbare Ein-, Aus-, oder Wiederausfuhrgenehmigungen und Bescheinigungen erteilt.37
3.9.Geldwsche

Geldwsche bezeichnet das Verbergen oder Verschleiern des kriminellen oder rechtswidrigen Ursprungs von Geldern. Bei Geldwsche geht es um das Einschleusen von illegal erwirtschaftetem Vermgen in den legalen Wirtschaftskreislauf. Ertrge aus Korruptionsdelikten, wie Bestechungsgelder oder Kick-back-Zahlungen, sollen auf diese Weise umdeklariert werden. Sie sind vor allem in Staaten mit Bankgeheimnis schwer aufzuspren.38
V.Ursachen

Korruption im Wildtierbereich entsteht dort, wo institutionelle Machtkontrolle mangelhaft, die Entscheidungsfindung undurchsichtig, Armut weit verbreitet und die Zivilgesellschaft nicht fhig ist, diese zu erkennen oder keine Mglichkeit hat, diese anzuzeigen.39

Das Fehlen von Manahmen oder ungengende Kontrollen und unzulngliche berwachung im Wildtierbereich ermglichen es, korrupte Aktivitten auf jedem Level zu verbergen und reduzieren die Wahrscheinlichkeit, dass ihre Tter entdeckt werden. Schwache interne Kontrollen sowie kontrollierte und zensierte Medien sind weitere erleichternde Bedingungen fr wildtierbezogene Korruption.40 Eng mit dem geringen Entdeckungsrisiko verbunden ist der geringe Abschreckungseffekt. Die unwirksamen Kontrollen im Wildtierbereich fhren zu mangelnder Strafverfolgung, indem sie selten entdeckt oder gar angezeigt werden.41 Dies liegt auch daran, dass wildtierbezogene Korruptionsbestimmungen und Vorschriften hufig zu komplex, mehrdeutig und widersprchlich formuliert oder schwierig und teuer umzusetzen sind. Unter solchen Umstnden werden Antikorruptionsgesetze oft ignoriert oder nur sporadisch durchgesetzt und vollzogen.42

Korruption in der Justiz fhrt auch dazu, dass viele Kriminelle, die an Korruption und Wildtierschmuggel beteiligt sind, ungestraft davonkommen. Die Justiz kann nicht unabhngig agieren, wenn die Richter oder Staatsanwlte erpresst oder eingeschchtert werden oder, wenn anderweitig Druck auf sie ausgebt wird, zum Beispiel durch die Regierung, mit dem Ziel, sie in ihren Entscheidungen zu beeinflussen. Es handelt sich somit um einen Teufelskreis: Korruption entsteht, weil es Korruption gibt.43 Korruptes Verhalten im Wildtierbereich wird auerdem hufig als Verbrechen ohne Opfer und ohne ernsthafte Konsequenzen aufgefasst. Wildtierbezogene Korruption scheint fr die involvierten Personen demnach in moralischer Hinsicht hufig nicht problematisch zu sein, weil sie weit weg von dem Ort, an dem der Schaden eintritt, stattfindet. Das heisst, ihre Auswirkungen sind auf den ersten Blick nicht sichtbar.44

Weiters gelten bestimmte wildtierbezogene Korruptionsformen in vielen Regierungen, Strafverfolgungsbehrden, Unternehmen und Organisationen als normaler Teil des Arbeitsalltags und nicht als soziales Tabu. Besonders in Staaten, in denen das Vertrauen in politische Autoritten und Strafverfolgung gering ist, halten es viele Personen fr vertretbar, wildtierbezogene Antikorruptionsgesetze zu umgehen, um sich selbst, ihre Familien oder Freunde zu begnstigen.45 Abgesehen davon, begnstigt und frdert fehlendes Personal Korruption und Wildtierschmuggel erheblich. Mangelhafte Ausbildung bedeutet, dass sich Beamte und Angestellte ber ihre Verpflichtungen und Verantwortlichkeiten, ber die Gesetze und Vorschriften, die sie einhalten, durchsetzen und vollstrecken mssen, unsicher sind.46 Beamte und Mitarbeiter im Wildtierbereich knnen aufgrund schlechter Bezahlung in Versuchung kommen oder dadurch gezwungen sein, ihr Einkommen durch Bestechungsgelder oder andere illegale Zuwendungen aufzubessern, zum Beispiel wenn sie eine groe Familie zu versorgen haben.47 Ein Interessenkonflikt bezeichnet in diesem Zusammenhang das Zusammentreffen von beruflichen Pflichten und persnlichen Interessen, das die Wahrnehmung der beruflichen Verantwortung beeinflussen kann, zum Beispiel wenn ein Beamter Freunde oder Familienmitglieder hat, die Verdchtige in einem wildtierbezogenen Korruptionsfall sind oder die spezifische Geschftsinteressen im Wildtierbereich haben, fr die der Beamte zustndig ist.48

Es kann zwischen korrupten Aktivitten, die aus Armut und Not erfolgen, zum Beispiel durch Wilderer, die meist zur armen Landbevlkerung zhlen und darauf angewiesen sind, und zwischen jenen, die von Gier angetrieben werden, wie zum Beispiel trophy hunting durch vorrangig reiche Urlauber und Geschftsleute, unterschieden werden. Beiden ist gemeinsam, dass mit wildtierbezogener Korruption grundstzlich hoher Profit zu erwirtschaften ist.49 Armut, Not und Geldgier sind nicht die einzigen Ursachen fr wildtierbezogene Korruption. Die Ursachen sind hufig komplexer und je nach Lebenssituation von den jeweiligen Umstnden der involvierten Personen abhngig. Wer in einem korrupten System im regionalen, nationalen und internationalen Wettbewerb berleben mchte, wird frher oder spter gentigt, sich den korrupten Konventionen zu unterwerfen beziehungsweise sich anzupassen. Die Hemmschwelle sinkt, je mehr Existenzen von einem Wirtschaftszweig wie dem illegalen Wildtierhandel abhngig sind und, wenn keine unmittelbar Geschdigten erkennbar sind. Werden die Anfnge korrupten Handelns nicht unterbunden und bestraft, wird die Hemmschwelle weiter absinken und wildtierbezogene Korruption im Arbeitsalltag fr selbstverstndlich gehalten werden.50 Lsungsvorschlge und Empfehlungen fr Manahmen zur Bekmpfung von Korruption in Zusammenhang mit Wildtierschmuggel mssen sich an den Ursachen orientieren, um ihre volle Wirksamkeit zu entfalten. Spezifische Ursachen bentigen demnach individuelle Lsungen.
VI.Gegenmassnahmen und Empfehlungen frManahmen zur Bekmpfung von wildtierbezogener Korruption

Korruption erleichtert Wilderei und den illegalen Handel mit Wildtieren und verhindert die Festnahme und strafrechtliche Verfolgung der daran Beteiligten. Aus diesem Grund ist es notwendig, dass sich Antikorruptionsmanahmen an alle Stationen des Wildtierschmuggels richten.
1.Politik und Gesetzgebung

Fr die Bekmpfung von Korruption und illegalem Wildtierhandel, insbesondere fr die Definitionen der damit zusammenhngenden illegalen Aktivitten, sind klare und durchsetzbare Gesetze unverzichtbar. Abgesehen davon sind viele Strategien und Manahmen nur durch politisches Engagement und politische Verpflichtung umsetzbar. Good governance, gute Regierungsfhrung, bedeutet, dass das Regierungs- und Verwaltungssystem eines Staats auf den Grundstzen von Rechtsstaatlichkeit und Transparenz basiert. Dazu zhlt auch die Bekmpfung von wildtierbezogener Korruption in all ihren Ausprgungen.51
2.Strafverfolgung und Vollzug von Antikorruptionsgesetzen im Wildtierbereich

Es sollten gezielt berprfungen und Kontrollen durchgefhrt werden, um Missstnde zu verfolgen und Beamte, die an Korruption in Verbindung mit Wildtierschmuggel beteiligt sind, zu bestrafen. Die Erhhung der Wahrscheinlichkeit der Aufdeckung kann als Abschreckungsmittel wirken.52 In diesen Bereich fllt auch die Einrichtung von auf wildtierbezogene Korruption spezialisierten Strafverfolgungsbehrden. In Sdafrika wurde zum Beispiel im Jahr 2010 eine National Wildlife Crime Reaction Unit ins Leben gerufen, um die Datenerhebung, den Informationsaustausch und die Zusammenarbeit zwischen den Strafverfolgungsbehrden im Bereich Korruption zu verbessern.53
3.Personalmanagement und Umstrukturierung des Personalwesens im Wildtierbereich

Strategien und Manahmen, die sich auf das Personalwesen, insbesondere auf Einstellungen, Ausbildungen, Schulungen, Befrderungen und Gehlter beziehen, knnen helfen, eine gut ausgebildete, motivierte und integre Belegschaft aufzubauen, die fhig ist, Wildtierschmuggel und Korruption sicher zu bekmpfen.54 Diese muss sich ber die Gesetze und Vorschriften, die die Bekmpfung von Wildtierschmuggel und Korruption regeln, im Klaren sein. Dadurch werden sich die Mitarbeiter nicht nur ihrer Verantwortung und Pflichten bewusst, sondern auch angeleitet, wie sie sich in bestimmten Situationen verhalten mssen, um sich nicht strafbar zu machen. CITES bietet zum Beispiel virtuelle Kurse und Informationsmodule fr Strafverfolgungsbehrden an. Auch die Nichtregierungsorganisation TRAFFIC (Trade Records Analysis of Flora and Fauna in Commerce) fhrt Schulungen durch, die Naturschutzangestellte, Zollbeamte, Polizisten, Ermittlungsbeamte, Richter und Staatsanwlte ansprechen sollen.55
4.Sensibilisierung der ffentlichkeit

Die Sensibilisierung der Gesellschaft, von Wildtierschutzorganisationen, der Strafverfolgungsbehrden und Gerichtsmitarbeiter bezglich der Charakteristika, Auswirkungen und Zusamenhnge zwischen illegalem Wildtierhandel und Korruption ist unverzichtbar, um Korruption in diesem Bereich zu reduzieren und die Antikorruptionsmanahmen umsetzen zu knnen. Beamte, Angestellte im Wildtierbereich und die Gesellschaft sollten wissen, was wildtierbezogene Korruption ist, welche Korruptionsformen es gibt und welche Auswirkungen und Folgen Korruption insbesondere im Wildtierbereich haben kann. Regierungsbeamte, Wildtierschutzpersonal, Strafverfolgungsbehrden, Staatsanwlte, Richter und die Gesellschaft sollten sich ber die ernsten Konsequenzen der wildtierbezogenen Korruption im Klaren sein; vor allem, dass es sich dabei nicht um ein Verbrechen ohne Opfer handelt.56
5.Einzelfallabhngige Herangehensweise

In den meisten Forschungsberichten und Leitfden kommen fr Antikorruptionsmanahmen im Wildtierbereich nur die vier Bereiche: Politik und Gesetzgebung, Strafverfolgung, Personalmanagement sowie ffentliches Bewusstsein in Frage. Eine Ausnahme davon bildet das Wildlife and Forest Crime Analytic Toolkit des Bros der Vereinten Nationen fr Drogen- und Verbrechensbekmpfung (United Nations Office on Drugs and Crime (UNODC)), das als eines der wenigen zustzlich noch die Gerichtsbarkeit, die Verfgbarkeit und Analyse von Daten sowie Triebkrfte anspricht.57 Dieses Kapitel greift den UNODC-Ansatz auf und vertieft ihn, indem sie eine differenzierte und einzelfallabhngige Herangehensweise vorschlgt, die der Komplexitt und dem Facettenreichtum der Problematik entspricht. Um mglichst flexibel und situationsbezogen agieren zu knnen, sollten Strategien in folgenden Bereichen mitbercksichtigt werden:
5.1.Integritt, Unbestechlichkeit und ethisches Verhalten

Es ist schwierig und aufwendig, eine Kultur der Integritt innerhalb Organisationen oder Behrden zu verankern. Die Weltzollorganisation hat zum Beispiel ein Projekt zur Verbesserung der Integritt in 15 afrikanischen Lndern in Verbindung mit der Durchsetzung von CITES gestartet (Projekt GAPIN).58 Konkrete Manahmen fr den Bereich Integritt beinhalten die Erstellung eines Verhaltenskodex, die Aufstellung ethischer Richtlinien fr Personal im Wildtierbereich sowie die Schulung des Personals in ethischem Verhalten.
5.2.Justizielle Unabhngigkeit, Gewaltentrennung

Damit Gerichte einwandfrei, effektiv und rechtmig funktionieren knnen, mssen sie frei von unangemessener, rechtswidriger Einflussnahme durch die Regierung und durch private Interessen sein. Justizielle Unabhngigkeit kann durch folgende Manahmen untersttzt und gefrdert werden: Anstellung auf Lebenszeit, angemessene Bezahlung der Richter und Staatsanwlte, Kontrolle von gerichtlichen Funktionen, der Absetzung und Versetzung von Richtern und Staatsanwlten, Erstellung von Verfahrensregeln und einer Geschftsordnung, berprfung auf Interessenskonflikte bei Richtern, Weisungsfreiheit der Staatsanwlte vom Justizministerium. Es kann notwendig sein, eine unabhngige (interne) Institution einzurichten, die die Aufgabe hat, richterliche Handlungen beziehungsweise gerichtliche Rechtsprechungsttigkeit und justizielle Arbeit zu berwachen, zu berprfen und zu kontrollieren. Sie sollte mgliche Ordnungswidrigkeiten und Verste gegen Gesetze oder Verhaltenskodexe und potenzielle Interessenskonflikte untersuchen sowie korruptes, inkompetentes und unethisches Fehlverhalten sanktionieren.59

Ein gelungenes Beispiel fr justizielle Unabhngigkeit stellt das Wilderei-Gericht von Skukuza im Krger Nationalpark in Sdafrika dar. Es wurde zur Untersttzung der Bekmpfung von Nashorn-Wilderei-Straftaten eingerichtet und ist seit 7.Mrz 2017 in Betrieb. Das Gericht stellt sicher, dass die Bearbeitungszeiten fr Nashornwilderei und damit zusammenhngende Flle beschleunigt werden und nicht vertuscht werden. Dies trgt wesentlich zur Bekmpfung des illegalen Wildtierhandels bei. Die Wilderei von Nashrnern wurde zu einem vorrangigen nationalen Verbrechen (priority crime) erklrt und die Regierung versucht dadurch Antikorruptionsmanahmen im Wildtierbereich umzusetzen. Hierbei handelt es sich um einen behrdenzusammenarbeitenden, multisektoralen und interdisziplinren Ansatz.60
5.3.Haftung und Verantwortlichkeit von Personal im Wildtierbereich

Das ganze Personal sollte angemessen kontrolliert und beaufsichtigt werden. Es sollte nicht nur gegenber der jeweiligen Geschftsfhrung, sondern auch gegenber der ffentlichkeit Rechenschaft fr ihre Arbeit ablegen und dafr Verantwortung bernehmen mssen.61 Mgliche Manahmen fr diesen Bereich sind die Sensibilisierung des Personals fr ihre Arbeitsleistung und die damit verbundene Verantwortung, die Einrichtung einer Kronzeugenregelung sowie Berichterstattungs-, und Beschwerdemglichkeiten fr die Meldung von korruptem Fehlverhalten. Die Kommunikation und gegenseitige berwachung zwischen Behrden und Organisationen, die im Wildtierschutz ttig sind, sollte nicht unterschtzt werden. In diesem Zusammenhang spielt auch die transparente Strafverfolgung von wildtierbezogenen Korruptionsdelikten eine wichtige Rolle.
5.4.Beweissicherung und -verwahrung und korrekte Dokumentation von Handelsurkunden und Gerichtsakten

Das Fhren und die Erstellung von korrekten Aufzeichnungen und die laufende Kontrolle von Wildtierprodukten, Beweisen, Daten und Dokumentation erschwert es Kriminellen, korrupten Beamten und Mitarbeitern, Erlse aus dem illegalen Wildtierhandel zu waschen, Korruption zu verschleiern und sich Untersuchungen zu entziehen, um so der Strafverfolgung zu entgehen.62 Aus diesem Grund zhlen die klare Kennzeichnung von legalen Handelsprodukten und lckenlose Produktketten, die berprfung der Echtheit von Wildtierdokumenten und Lieferscheinen, und die korrekte Sicherung und Verwahrung von Beweisen und Daten aus wildtierbezogenen Korruptionsfllen zu den erfolgversprechendsten Manahmen in diesem Bereich.
5.5.Vereinfachte Genehmigungsverfahren und Ausstellung von Lizenzen im Wildtierbereich

Genehmigungsverfahren fr die legale Ein- und Ausfuhr von Wildtierprodukten und Ausstellung von Jagdlizenzen sollten effektiv sein und keine unntigen Hindernisse darstellen, zum Beispiel keinen bermigen brokratischen Aufwand bedeuten. Andernfalls knnen sie Anreize fr korruptes Verhalten schaffen, indem damit brokratische Hrden umgangen, beschleunigt und erleichtert werden sollen. Dies kann auch die Wahrscheinlichkeit dafr erhhen, dass Beamte nicht oder nur unzureichend prfen, ob die Bewerber alle Anforderungen und Voraussetzungen ordnungsgem erfllen. CITES stellt beispielsweise Richtlinien zur Verfgung, die Informationen fr Genehmigungen und Lizenzen beinhalten. Prozesse sollten so weit wie mglich rationalisiert und optimiert werden und regelmige berprfungen und Evaluierungen beinhalten, wie die Wirksamkeit verbessert werden kann. Darber hinaus ist es wichtig, dass die Verfahren und Prozesse den internationalen Rahmenbedingungen entsprechen, das heisst Amtstrgern oder Angestellten internationaler Organisationen wie CITES-Verwaltungsangestellte wenig Raum fr Ermessensentscheidungen zu lassen. Die Verwendung elektronischer Verfahren kann dazu beitragen, den Kontakt zwischen Antragstellern und Amtstrgern zu verringern und Bestechungsversuche dadurch zu reduzieren.63 Andere mgliche Manahmen sind die Abschaffung von berhhten Kosten und Gebhren fr Lizenzen, Genehmigungen und Konzessionen, sowie die Abschaffung von unntigen Anforderungen und Voraussetzungen fr Lizenzen zur Reduktion der Brokratie und das Verbot berflssiger Verzgerungen bei der Bearbeitung von Antrgen fr Genehmigungen.
5.6.Zusammenarbeit im Wildtierbereich

Sowohl Korruption als auch der Wildtierschmuggel sind sektorbergreifende Probleme, an denen hufig internationale Akteure beteiligt sind. Es ist daher von entscheidender Bedeutung, dass die an der Bekmpfung von wildtierbezogener Korruption beteiligten Behrden auf nationaler und internationaler Ebene zusammenarbeiten, um sicherzustellen, dass Informationen, Beweise, Verfahren und Produkte ausgetauscht und weiterverfolgt werden.64 Fr die zwischenstaatliche Zusammenarbeit sind transnationale Manahmen und vlkerrechtliche Vertrge unabdingbar. Hufig fungieren internationale Organisationen als Forum fr Zusammenarbeit, Informationsaustausch und Rechtshilfe.65 Die Verbesserung und Strkung der Kommunikation zwischen den verschiedenen Organisationen und Behrden, die am Schutz von Wildtieren beteiligt sind, kann Abweichungen bei den Informationen offenlegen. Dies kann auf Korruption hinweisen. Berichten etwa Zollbeamte, dass sie eine grere Anzahl von Genehmigungen und Lizenzen prfen, als die zustndigen Behrden ausstellen, deutet dies auf die Flschung von Lizenzen und Genehmigungen im groen Stil hin. Zollbeamte sollten daher zum Beispiel speziell geschult werden, um echte Genehmigungen von geflschten zu unterscheiden.66
5.7.Schutz im Wildtierbereich

Personen und Organisationen, die im illegalen Handel mit Wildtieren ttig sind, einschlielich organisierter krimineller Gruppen und Netzwerke, knnen sich krperlicher Gewalt oder anderer Formen der Einschchterung und Ntigung bedienen. Politische Entscheidungstrger, Gesetzgeber, Strafverfolgungsbehrden und Korruptionsbekmpfungsinstitutionen sollten daher Manahmen ergreifen, die sicherstellen, dass Personen, die versuchen, Wildtierkriminalitt zu bekmpfen, vor solchen Risiken und Gefahren geschtzt werden. Zu den schutzbedrftigen Personen zhlen beispielsweise Wildtierhter und Ranger, Polizisten, Staatsanwlte und Richter sowie Opfer und Zeugen. Wo es notwendig und angemessen ist, sollten Mglichkeiten erwogen werden, wie man Beweise erbringen und mit Zeugen und Opfern umgehen kann, ohne ihren Aufenthaltsort oder ihre Identitt offenlegen zu mssen. Die Anonymitt von Whistleblowern und Informanten sollte, soweit wie mglich, geschtzt werden, zum Beispiel durch die Einrichtung anonymer Berichterstattungsmechanismen fr wildtierbezogene Korruptionsflle.67
5.8.Bekmpfung von wildtierbezogener Geldwscherei

Die Vermeidung, Untersuchung und Bestrafung von Bereicherung durch Erlse aus dem illegalen Wildtierhandel kann wirksamer sein als sich direkt auf Korruption oder bestimmte Flle von Wildtierschmuggel zu konzentrieren. Unerlaubte Bereicherung kann leichter erkannt und angegangen werden als Korruption. In vielen Staaten besteht bereits ein rechtlicher und politischer Rahmen fr die Bekmpfung von Korruption im Sinne von persnlicher Bereicherung, zum Beispiel durch Erlse aus dem Wildtierschmuggel. Das bereinkommen der Vereinten Nationen gege Korruption stellt ein wirksames Werkzeug fr die Umsetzung von Manahmen zur Geldwschereibekmpfung dar.68 Die wenigen Staaten, die diesem bereinkommen noch nicht beigetreten sind, sollten zum Beitritt ermutigt werden.69 Zur wirksamen Bekmpfung von Geldwsche trgt auch die Zusammenarbeit mit Finanzinstituten und Banken bei.
VII.Conclusio

Bereits die Definitionsversuche der Begrifflichkeiten illegaler Wildtierhandel und Korruption zeigen, dass die Schnittstelle zwischen Korruption und Wildtierschmuggel selten im Speziellen behandelt wird. hnlich wie die Definitionen, sind auch die potenziellen Ursachen sowie die Folgen und Auswirkungen von wildtierbezogener Korruption mannigfaltig und sehr unterschiedlich. Durch eine Gesamtschau wird klar, dass die positiven Folgen nur die jeweils Beteiligten treffen, whrend die negativen Auswirkungen aus kriminologischer Sicht wesentlich bedeutender und umfangreicher erscheinen. Die negativen Folgen von wildtierbezogener Korruption wirken sich auf moralische, soziale, wirtschaftliche und politische Bereiche aus. Wildtierbezogene Korruption ist demokratieschdigend, weil sie zur Schwchung und Verschlechterung der Rechtsstaatlichkeit fhrt und Populisten dadurch an Macht gewinnen. Daraus ergibt sich ein Teufelskreis: Korruption in Zusammenhang mit Wildtierschmuggel untergrbt demokratische Institutionen und geschwchte Institutionen sind noch weniger in der Lage, wildtierbezogene Korruption effektiv zu kontrollieren. Festgefahrene Traditionen und Strukturen sowie die Tatsache, dass Korruption in manchen Lndern berlebensnotwendig ist, erschweren tiefgreifende Reformen in den Bereichen Korruption und Wildtierschmuggel. Grundstzlich handelt es sich bei wildtierbezogener Korruption im Groen und Ganzen um wiederkehrende, hnliche Ablufe und Muster. Auch die Akteure und Stationen berschneiden sich hufig. Im Einzelfall gibt es aber entscheidende feine, detaillierte Unterschiede. Nicht alle genannten Strategien sind fr smtliche korruptionsanfllige Situationen im Wildtierbereich relevant und darauf anwendbar, weil sich die Situationen von Fall zu Fall unterscheiden. Daher sollten Einzelpersonen und Gruppen, die es sich zur Aufgabe gemacht haben, Korruption zu bekmpfen, zuerst die spezifischen Umstnde und Verhltnisse in ihrem Land und im jeweiligen Arbeitsumfeld evaluieren und abhngig davon gezielt die dafr sinnvollsten und geeignetsten Strategien und passenden Manahmen herausfiltern und anwenden. Es darf nicht auer Acht gelassen werden, dass strengere Manahmen auch Nachteile und Gefahren mit sich bringen knnen, zum Beispiel unbeabsichtigte Konsequenzen fr die Menschenrechte und unentdeckte ideologische oder ideelle Beschrnkungen. Eine transnationale Tierschutzkonvention, die wildtierbezogene Korruption verbietet, kann beispielsweise dabei versagen, Wildtiere zu schtzen und stattdessen, andere Rechte, die dem Wohl der Allgemeinheit dienen, einschrnken.70 Auerdem gibt es wenig aktuelle Information oder Literatur zu gegenwrtigen Antikorruptionsinitiativen, insbesondere keine gesicherten Daten oder Beweise, dass sich dadurch Korruption wirksam reduzieren liee. Aus diesem Grund sollten individuelle Manahmen an die konkreten Umstnde der jeweiligen Situation angepasst werden. Die meisten existierenden Strategien und Manahmen legen ihr Augenmerk aber auf die immergleichen, allgemeinen, undifferenzierten Bereiche. Auffallend ist, dass der Groteil der Literatur mehrheitlich den Fokus ausschlielich auf die Bekmpfung von bereits existierender wildtierbezogener Korruption richtet und Prventionsmanahmen komplett vernachlssigt. Will man das Problem aber an der Wurzel packen, sollte ihr Wert nicht unterschtzt werden. Um wildtierbezogene Korruption wirksam bekmpfen zu knnen, sollte ein breiter Ansatz verfolgt und eine individuelle, einzelfallabhngige Herangehensweise gewhlt werden, um flexibel reagieren zu knnen, denn spezifische Ursachen bentigten spezifische Manahmen beziehungsweise Lsungen. Theoretische Konzepte, Strategien und Manahmen zur Bekmpfung von Korruption in Verbindung mit Wildtierschmuggel sind zwar vorhanden, werden aber selten umgesetzt und implementiert. Es gibt keine Antworten, Anhaltspunkte oder Informationen in der Literatur, die Hinweise darauf geben, woran es liegt, dass die Umsetzung regelmig scheitert. Man kann folglich nur mutmaen. Transparency International schlgt in diesem Zusammenhang vor, die betreffenden Staaten ffentlich darauf hinzuweisen und an sie zu appellieren.71

Aufgrund der vielen Verbindungen und Verflechtungen zwischen illegalem Handel mit Wildtieren und Korruption sollten beide Bereiche gemeinsam behandelt werden. Personen, die mit illegalem Wildtierhandel beauftragt sind und Personen, die Korruption bekmpfen, sollten eng miteinander zusammenarbeiten und koordiniert vorgehen, um der umfassenden Problematik Herr zu werden.
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Chapter Four

When the Buying Stops, the Killing Can, too: Wildlife Trafficking and Demand Reduction

Jack Fuller
Demand reduction campaigns are a relatively new way of stemming instances of wildlife trafficking. Such campaigns involve attempting to decrease the desire to purchase trafficked products, and to achieve an actual shift in buyer behaviour away from these products. Where they are successful, they effect dramatic decreases in consumer markets. This chapter discusses the main drivers of consumer demand, the strategies employed to target them and where they have been successful, before identifying best practice methodologies and areas for future research.
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I.Introduction
For decades, stakeholders have been trying to stem wildlife trafficking, one species at a time. Occasionally, this has yielded some success; many times, it resulted in failure. To this day, most anti-wildlife trafficking efforts aim to deter suppliers: the poachers, who carry out the killing; the traffickers, who smuggle carcasses and animal derivatives into consumption markets; and the retailers, who profit from the foregoing. Campaigns targeting a change in consumer behaviour have been a secondary consideration, if that.1 This is slowly changing. There is now an increased focus on reducing demand for trafficked wildlife in order to hamper trade and lower the incentive to pilfer wildlife populations for profit.2
Utilising demand reduction campaigns in conjunction with implementing punitive measures – referred to as the twin-track approach – is now widely recognised as the favoured strategy when aiming to reduce the wildlife trafficking.3 For example, a 2017 United Nations General Assembly resolution urged Member States to reduce demand for trafficked wildlife by using targeted and evidence-based strategies in order to influence consumer behaviour and create greater awareness of laws prohibiting illegal trade in wildlife and associated penalties.4
Reducing demand for trafficked wildlife (which, unless stated otherwise includes animals, alive or dead, animal parts, products, and derivatives) is a two-step process.5 The first step is to decrease consumer intent to purchase products. The second is to achieve an actual shift in buyer behaviour away from such products. Campaigns to reach this goal have therefore been defined as outreach interventions aimed to voluntarily change actual behaviour of current or potential consumers of wildlife products or their derivatives.6 Coaxing voluntary behaviour change is no easy task. There are myriad of reasons why consumers are driven to purchase trafficked wildlife. Without a thorough understanding of these drivers, change is not possible. When demand reduction campaigns are executed in accordance with best practice, they can return remarkable results; when they are not, they can be a waste of precious time, money, and resources.
This chapter first examines and categorises the main drivers of demand for trafficked wildlife, and how they influence purchasing behaviour. Current demand reduction techniques are then analysed, pairing them with the relevant drivers to ensure they are most effective. Successful campaigns are discussed, and by identifying the reasons for their success, a best practice approach is identified. Recommendations are made for the next step in demand reduction, including highlighting current knowledge gaps, and building on the idea of a central repository of data so that future campaigns have a better chance at creating change, and saving the planets most vulnerable species.
II.Drivers of demand
Successful demand reduction campaigns require an understanding of the factors driving the purchase of trafficked wildlife. Demand is highly nuanced; the impulses that drive a decision to purchase wildlife commodities vary greatly with respect to, inter alia, species, product, and consumer demographic. While many attempts to categorise these drivers have been made, some more complex than others, the body of research reveals the prevalence of two main drivers in the vast majority of purchases: (1) a desire to increase ones social status among their peers; and (2) the desire to use trafficked wildlife for medicinal purposes.7 These drivers are not mutually exclusive, nor are they exhaustive. Many other reasons for consumption also exist, including cultural tradition and religion, food and necessity, and speculation.
1.Social status
For many products, a desire to improve social status is the main reason for purchase, particularly in East Asia, the worlds biggest consumer market for trafficked wildlife.8 With the continuing rise of the wealthy younger generation – a particularly status-conscious demographic – status-related purchases may increase substantially, making an understanding of this driver vital to the future success of demand reduction campaigns.9
The desire is so powerful, some retailers suffering declines in sales now market their wildlife products as status items, and they do so with success.10 Products bought for this reason are often statement pieces, and include curios, fashion items, and gifts, the latter reflecting positively on both the recipient and the purchaser.11 Status-related purchases often invoke feelings of pride, confidence, and empowerment.12 These are hedonistic transactions, often conferring no tangible benefit on the buyer outside the psychological; in other words, they are purely discretional purchases.13 Common factors that enhance the desirability are the products expense, rarity, and, in some markets, illegality.
1.1.Expense
For a product to enhance status, it is usually predicated on some form of exclusivity; products of greater cost correlate strongly with purchases for reasons of social status.14 As prices rise, the available market contracts, thereby increasing a products exclusivity and status-enhancing properties. This is especially true of the trade in endangered living animals and has been seen in the turtle, snake, and sturgeon trade.15
Food that is consumed to confer status usually comes at a high cost to consumers. For example, meat of the pangolin, a small, scaly animal native to Africa and Asia and considered the worlds most trafficked mammal, is often eaten for status reasons.16 Consumers are usually businessmen and women seeking to impress existing or prospective clients. Consumption arouses feelings of importance and prestige due to its perception as an expensive status symbol.17 A 2017 study found that consumers of pangolin meat in Vietnam were high or upper middle income earners, and chose the product in part due to its high price, which conveys prestige among peers.18
1.2.Rarity
Product rarity is another prominent driver of demand and can be linked to expense and exclusivity. The fewer consumers that have access to a product, whether by financial inaccessibility, scarcity, or otherwise, the more exclusive the product; the more exclusive the product, the more attractive it becomes for wealthy consumers.19 A 2008 publication found that apparent rarity even affects taste: where respondents were offered two identical samples of caviar, one from a common species and one from a rare species, the latter was preferred, regardless of whether the respondent was a novice or regular caviar consumer.20 These findings were supported by other research that found similar perceptions about pangolin meat.21
Occasionally, rare pets are more sought-after than captive-bred alternatives. While fish and amphibians for pets are mostly drawn from sustainable sources, a preference for illegally-caught, rarer specimens has been exhibited in birds and reptiles.22
Typically, the fiscal relationship between supply and demand theorises that when supply dwindles, prices increase, thereby reducing demand to the point where goods become prohibitively expensive to source: a phenomenon called the bionomic equilibrium.23 Theoretically, this hypothesis should protect species from extinction: if a commodity becomes too expensive to purchase, demand should decrease to the point where garnering supply is no longer commercially viable. This has not been the case with respect to the consumption of trafficked wildlife.24 The willingnesss of wealthy consumers to pay exorbitant prices for trafficked wildlife outweighs the costs of sourcing, and risk of poaching, for suppliers.25
1.3.Illegality
Examples exist of demand that is driven by the allure of a products illegality. The retail and consumption of wildmeat (meat processed from animals killed outside commercial harvesting),26 including tiger and pangolin, can be driven by the exclusivity that results from the unlawful consumption, or a recalcitrant attitude towards the law.27 In Indonesia, illegal ownership of protected birds can denote power and status: a person owning the animal illegally is seen as being above the law.28
2.Medicine
The use of wildlife for medicinal purposes is a practice that dates back centuriesparticularly in China, Japan, the Korean peninsula, and Vietnamand continues today.29 Common present-day examples are seen in the use of Traditional Chinese Medicine, which includes consuming rhinoceros horn to treat rheumatism, cancer, impotence, and effects of a stroke, tiger parts to ease bone-related pain and arthritis, pangolin to treat skin diseases, wound infections, and cancer; and shark liver oil to boost the immune system and fight cancer.30
Traditional Chinese medicine is not only used for specific ailments. Tonics are ingested to benefit the consumer with qualities commonly associated with the animal. For example, tiger bone is added to wine to be consumed as a tonic, while tiger penis is often used for to promote virility.31 Similarly, rhinoceros horn is ground up and mixed with water for this purpose, and pangolin scales were once used to treat nervousness in children.32
There are some traditional medicine products that are recognised drugs in both Western and traditional Chinese medicine. The active ingredient in bear bile, ursodeoxycholic acid, is possibly effective in preventing or managing liver cirrhosis, colon cancer, and gallstones.33 A synthetic form of ursodeoxycholic acid is used in Western medicine. Consumers of traditional Chinese medicine, on the other hand, have a strong preference for wild bear bile than the synthetic alternative.34 Consumers of traditional Chinese medicine, however, do not wholly discount Western alternatives. Instead, they are used for different purposes: Western medicine is often preferred for faster action, while traditional Chinese medicine is preferred due to the perceived lack of side effects.35
3.Other drivers
Alongside purchases relating to status or medicine, other drivers can operate either as subsidiary motivations, or as primary drivers in their own right. While it is impossible to list every conceivable demand driver, three are discussed often in the research: cultural tradition and religion; food and necessity; and speculation.
3.1.Cultural tradition and religion
Links to cultural tradition and religion are often ingrained in custom. For example, the manufacturing and wearing of Shahtoosh shawls has persisted for centuries.36 Made from the wool of the Tibetan antelope, or chiru, demand for these shawls placed strain on the chiru population sufficient to endanger the species. In Yemen, the use of jambiyas, a traditional dagger used to demonstrate masculinity, generated demand for rhino horn to use as the daggers handle. At a time, rhinoceros horn was so popular in Yemen that the country (then bifurcated into North Yemen and South Yemen) was the worlds biggest rhinoceros horn market.37
Despite these examples, purchases for cultural reasons rarely drive demand in isolation. In fact, transactions for cultural reasons may be overrepresented in research data: as cultural phenomena often operate as trends, consumers who purchase products ostensibly for reasons of cultural tradition may actually have little affinity with traditional culture, and actually purchase for statements of wealth or status.38
3.2.Food and necessity
Not all consumption of trafficked wildlife is discretionary. There are many demographics, in regions across the world, that consume wildmeat because it is affordable (and alternatives are not) or other protein is unavailable. Such consumption is seen in parts of Asia, Central and West Africa, and South America.39
The worlds biggest importers of shark meat are Uruguay and Brazil, with the latter experiencing an 800% increase in consumption from 2000 to 2011.40 The meat is eaten because it is a cheap source of protein. Juvenile eels, called glass eels due to their transparency during infancy, are one of the most trafficked animals in the world.41 Difficulties in captive harvest has forced suppliers to source specimens from the wild, placing significant strain on populations. As a result, the Japanese eel is now endangered, the European eel critically so.42
3.3.Speculation
Speculation, the practice of purchasing non-perishable products in the expectation that future prices will increase, occurs but is not well studied in the context of wildlife. It occurs when products are anticipated to become rarer, more costly, and harder to acquire. Crucially, increasing awareness of a products rarity may catalyse this purchasing behaviour. A 2010 paper outlines concerns that news of upcoming regulations may encourage risk-taking and increased speculation and stockpiling by illegal traders gambling on [the] possibility of windfall gains.43 The knowledge of impending difficulty in obtaining ivory has been considered a driver of consumption in China.44 As of 2016, no demand reduction campaigns were known to specifically target this driving force, suggesting that it is either a comparatively minor reason for purchase, or the strategies to combat it are, as yet, unknown.45
III.Strategies
Understanding the most common drivers of trafficked wildlife purchases allows demand reduction strategies to be better tailored towards consumption behaviour. This is infinitely more difficult than it appears, and strategies must take into account the inherent difficulty in effecting behavioural change. Not only do drivers of demand differ between individual consumers, reduction approaches must incorporate the twin-track approach: behavioural change campaigns that address the infinite number of reasons people purchase, complemented by laws and regulation that are known and enforced.46 Where simply ending the purchasing behaviour cannot be achieved, sustainable substitutes must be available to facilitate a transition away from consuming trafficked wildlife.
1.Behavioural change campaigns
Demand reduction strategies are, in essence, behavioural change campaigns. The focus here is on changing behaviour through awareness, education, and community initiatives. Awareness campaigns and education campaigns are often not distinguished.47 Awareness campaigns should be considered as the first step in shedding light on an issue, while education campaigns seek to inform consumers of the threat their consumption poses to wildlife. Community initiatives are additional processes that pursue behavioural change through provoked shifts in societal standards.
1.1.Awareness campaigns
For a demand reduction strategy to be successful, there must be a baseline understanding that a problem exists. To that end, awareness campaigns are a necessary, though alone insufficient, element of a wider approach to behavioural change. For example, ignorance about the existential threat to elephants needs addressing, but knowledge of their status as an endangered species may not dissuade a buyer from purchasing a small ivory curio, if they believe the purchase will have little impact on the species future.
Researched examples include: a misunderstanding of the origins of ivory; an ignorance that pangolins are regularly poached; an unawareness about the laws prohibiting rhinoceros horn consumption; and accidental consumption of shark meat sold as alternative products.48 It also not understood why demand for pangolin in the United States, the worlds second biggest market, is so strong.49
A 2015 study carried out by USAID found that awareness of wildlife issues in China, and Southeast and Eastern Asia is low.50 Anthropocentrism is a pervasive view, with wildlife placed as existing to serve human needs; the more utilitarian the respondents attitude towards animals, the more likely the respondent to purchase trafficked wildlife.51 In some cases, there is even a negative image of animals. They are seen to be a danger to local humans, and need to be killed.52 This view is supplemented by the erroneous belief that trafficked species are in no danger of becoming extinct, due to a perceived abundance of animals in source countries.53
Without suggesting that effective awareness campaigns will wholly eliminate trafficking of wildlife, it is important for consumers to have an accurate understanding of the origin of the products they purchase. Ignorance of these facts may preclude consumers from making conscious informed decisions about whether to consume trafficked wildlife.
1.2.Education campaigns
Education campaigns go further than merely spreading information of environmental issues: they provide reasons why the problem is a problem, either for the survival of the species, or for the broader impact to the environment and even humans themselves. They also serve to dispel myths about the nature of the product. For example, an awareness campaign may highlight the plight of the rhinoceros species in the face of poaching; an education program will inform that rhinoceros horn has no medicinal value and is therefore a waste of money.54
The focus of an educational campaign can be sometimes confused by differing opinions about what changes human behaviour. For example, some argue that appealing to altruism is not an effective strategy because selfish impulses prevail over self-control.55 Instead it is suggested that campaigns are most effective when individuals feel there is a direct threat to their own safety, health, or wellbeing, and an opportunity to avoid that threat is available to them.56
One example of a such a threat was conveyed in a WildAid campaign to reduce shark fin consumption in China. Methylmercury, a neurotoxic compound highly poisonous to humans, is found in shark meat. Low-level heterotrophs metabolise mercury pollution into methylmercury, and through a process called bioaccumulation, the compound builds up in the flesh of sharks to a level dangerous to humans.57 This health threat formed part of the WildAid campaign, and was listed by one in three consumers as a reason to avoid shark fin.58
Research led by Gayle Burgess et al following Chinas ban on the trade of ivory found that support for government regulation was predicated on the knowledge that elephant populations are in decline due to poaching, and that the killing of adult elephants impair the survival chances of baby elephants.59 While some argue that campaign messaging should be positive, and not seek to shock the targeted audience, overall it was images of poached elephants that were considered by Chinese viewers to be the most impressive elements of the campaign against ivory use.60
For buyers of ivory in the so-called diehard category, however, it was celebrities such as basketball star Yao Ming and actress Li Bingbing, that were most influential. Celebrities may therefore appeal to consumers concerned with their social perception. Other research suggests that celebrities should only be used as a communication tool where appropriate, in order to prevent consumers succumbing to celebrity fatigue.61
Overall, the studies referred to highlight that a one-size-fits-all message is impossible to achieve. Ultimately, it is vital to remember that campaign messaging appropriate for one demographic may not be appropriate for its target: the consumer. It is the consumer, and the messaging that works best at changing their behaviour, that should be the focus of any demand reduction campaign.
1.3.Community initiatives
Community initiatives involve a community-based program incorporating awareness, education, and prevention, targeting societal pressures to conform.62 This is an avenue that does not appear to have been well explored. Potential reasons for this may be that such initiatives fall outside established demand reduction strategies, and there is a dearth of research from which to build upon. There are very few studies on general community-based prevention in Asia, and even fewer relating to the reduction of trafficked wildlife consumption.63
Some examples do exist. The Animals Asia Foundation has entered classrooms in Vietnam to educate children on the cruelty of bear bile farming; the Indonesian Council of Ulema declared a fatwa  a religious ruling  against wildlife trafficking; and various other religious organisations have voiced concerns.64
One example of a strategy that broadened its focus beyond the immediate consumer demographic, is the partnership between the Humane Society International and the Vietnam CITES Management Authority to reduce rhino horn consumption in Vietnam. Outside the campaigns target audience, the strategy included working with children, womens associations, university students, businesses, and the Vietnam Union of Science and Technology Associations.65 Not all of these groups contribute to demand for rhino horn. Instead, workshops and education programs targeted a broad cross-section of the community in an attempt to shift cultural and societal norms, such that anti-consumption behaviour can be reinforced by these groups. For example, one animated video about rhino horn, made for children, was viewed by more than 2.6 million people.66 Of those that viewed the cartoon, 100% said they would not consider purchasing rhino horn, a promising result even if a small proportion do change their intentions as they age.67
This use of education programs in the school classroom is a practice that should be explored further. It involves educating school-aged children about the effects of trafficking on species survival, and gives them tools to avoid consuming such products, either by negotiating their way out of peer pressure, or by enhancing a culture where the consumption of trafficked animals is looked down upon. While the results of such an investment may not be realised immediately, the United Nations Office on Drugs and Crime has found that such campaigns enhance critical thinking, which may increase the effectiveness of education and awareness campaigns as children enter consumption demographics.68
2.Criminalisation, regulation, and enforcement
As the counterpart to behavioural change campaigns, criminalisation is a necessary step in fighting wildlife trafficking.69 Laws ought to ban egregious forms of wildlife exploitation, and regulations should provide a framework within which trade can continue sustainably. To be effective, bans must be also be enforced and seen to be enforced. There must also be widespread awareness by the public of the legislative requirements expected of them.
The enforcement of existing laws remains a problem in a number of markets, including countries where seizure rates are low despite being a known trafficking route, such as Laos in the trafficking of ivory and pangolin.70 Restaurants in Vietnam rarely face tough penalties for serving pangolin meat and there is a pervasive view that the risk of arrest for buying rhino horn in China is average to low.71 Stronger enforcement of laws serves as both a general deterrence to the wider community, and a specific deterrence to potential customers. It may also lead to collection of better data about source countries of trafficked wildlife, in turn facilitating better research into these regions and allowing more effective demand reduction campaigns.
Paradoxically, one study in China found that 67% of those likely to purchase ivory actually support the recent ban on trade, saying that even stronger regulations would prevent them from purchasing.72 This response was found in the worlds five biggest ivory markets: China, the United States, Philippines, Vietnam, and Thailand. Many also support an international treaty banning the ivory trade.73 Another example of this attitude can be seen in the consumption of shark fin. While it remains a popular dish at weddings and events, many do not wish to consume it, and only do so due to pressure from their peers.74
Awareness of bans is another issue. Despite having some of the most severe sentencing for wildlife crimes, one quarter of surveyed respondents in China were unaware that consuming rhino horn is illegal, a figure that pales in comparison to Vietnam, where an estimated 90% of respondents were unaware of the laws against rhino horn trade in their country.75 While regulators must understand legislative requirements and the punishment for non-compliance, the general public too must have a clear understanding of wildlife trafficking laws, and the consequences of breaching them.76
Like awareness campaigns, merely enacting legislation or implementing regulatory frameworks in isolation is insufficient to entirely reduce demand for trafficked wildlife, and even those who advocate for greater focus on regulation accept that enforcement alone is not enough to reduce demand.77 To be successful, they must complement other strategies, such as behavioural change campaigns, and an overall reduction of demand may also make the enforcement of bans an easier task.78
3.Substitution
Behavioural change campaigns and criminalisation can be supported by the availability of sustainable alternatives to trafficked wildlife. This may be in the form of a legal, sustainable option, such as captive bred wildlife, or, where the product is for practical use, an affordable, fit-for-purpose alternative.79 Substituting trafficked wildlife for sustainable alternatives has, in some cases, proven to be an effective tool in the fight against trafficked wildlife consumption, though studies into their potential success are scarce.80
The alternative must be sustainable, and should not replace one environmental concern with another. Perhaps the most glaring example of an unsuitable substitute is the plight of the saiga antelope. The market for rhinoceros horn in Japan, at one time one of the biggest in the world, is now negligible.81 This reduction was driven, in part, by the use of saiga antelope horn as a substitute to rhinoceros horn for medicinal use. The strain on the antelope population was so great, it is now considered to be critically endangered.82 Another product that is unable to be marketed as a suitable alternative is jade. It may be a fitting replacement for ivory, but human rights abuses involved in its extraction make it inappropriate to market the mineral as such.83
Alternate products are also less likely to be pursued when the trafficked wildlife is consumed because it is wild. Bear bile is one of many examples. The active ingredient, ursodeoxycholic acid, has been artificially replicated in laboratories, yet users of bear bile favour products from wild bears, even preferring them over captive bears.84 Other studies have demonstrated this mindset towards tiger products and wildmeat such as turtle.85 Attempts in Africa to replace consumption of wildmeat with consumption of chicken and goat meat have also been unsuccessful, with the change in eating habits considered by consumers to be too drastic.86
In many cases, alternative products will not only need to be sustainable, they may also need to provide economic incentives to suppliers. Where a retailer has an option to sell either trafficked wildlife or a sustainable alternative, the most profitable product is likely to be chosen in the absence of harsh penalties or social exclusion. Where trafficked products are cheaper to source, they may also be cheaper for the final consumer than a sustainable alternative.87 This should not be confused with an effort to alleviate poverty as a strategy to reduce demand, as research has shown that such a strategy, while perhaps effective in general conservation, is unlikely to deter wildlife crime and consumption.88
IV.Successes
Demand reduction campaigns that find success are either implemented alongside or highlight existing government laws and regulations; the so-called twin-track approach. More recent examples of success can be attributed to in-depth pre-campaign research, a targeted campaign roll-out, and adaptive campaign monitoring. The following three campaigns illustrate how effective these components can be when seeking success.
1.Shark fin in China
In 2006, before a demand reduction campaign led by WildAid commenced, Chinese consumption of shark fin was ubiquitous. So too was ignorance; a translation quirk meant that only one-quarter of the population knew that shark fin soup came from sharks, and nearly 20% of people thought shark fins grew back.89 Over the next decade, consumption of shark fin fell by 80%, while shark fin imports and sales declined by 81%.90 This is a remarkable achievement. The decline was accompanied by a widespread advertising campaign featuring prominent celebrities, a Chinese governmental ban on shark fin consumption at state banquets, and extensive media coverage.
Success can be largely attributed to the considered approach of WildAids demand reduction campaign. Beginning in 2006, the campaign conducted preliminary research which outlined a significant awareness gap of the origin of shark fins, and the brutal nature of shark finning. Those findings shaped a substantial marketing campaign featuring some of Chinas most beloved celebrities, including basketballer Yao Ming, actor Jackie Chan, and footballer David Beckham. The campaign sought to turn public attitude against shark fin soup using a simple message: When the buying stops, the killing can too, a mantra seeking to highlight the cruelty of shark fin consumption.
The campaign was intensified during the 2008 Beijing Olympics, and was ultimately seen by some 80% of its targeted audience.91 A 2010 survey revealed that the campaign was recalled by more than half of survey respondents, and more than 80% agreed that the campaign would deter them from consuming shark fin products.92 This follow-up research confirmed public support for the campaign, guiding its ultimate success.
2.Ivory in China
Because of its significant population and deep cultural affinity with the product, China is the worlds largest consumer of ivory.93 However, on 1 January 2018 a landmark ban on ivory trade was implemented by the Chinese government, providing an opportunity for a parallel demand reduction campaign.94 As with the campaign to reduce shark fin consumption, pre-ban research was conducted, guiding the campaign roll-out, with post-campaign monitoring revealing further opportunities.
Pre-ban research into the bans potential efficacy was promising: a report by the World Wildlife Fund revealed that more than 80% of those interviewed agreed that the ban would deter them from buying ivory, and support for strict regulation was high.95 This directed the campaign messaging to promote awareness of the ban, as well as attempting to provoke change in consumer behaviour.96
As with the initiative to reduce shark fin consumption, WildAid conducted the campaign, and again utilised Yao Ming and Li Bingbing as the campaign faces.97 Guided by the pre-ban research, the campaign aimed to promote awareness of the ban, alongside attempting to change consumer attitudes towards the ivory trade.98 Again, the slogan when the buying stops, the killing can too featured in the campaign and, along with the use of celebrities, was regarded as its most memorable element.99
A post-ban survey commissioned by WWF and TRAFFIC has found that the ban is having the effect that the pre-ban research had suggested: 83% of respondents said the ban made them completely stop buying ivory.100 Importantly, the post-ban research allowed GlobeScan, who carried out the research, to make a number of key recommendations based on the campaign outcomes. These included insights into messaging priorities, engagement of ivory rejectors in future campaigns, and the targeting of millennials on social media and news applications.
3.Rhinoceros horn in Vietnam
The campaign to reduce the use of rhinoceros horn in Vietnam is in its relative infancy, but it represents best practice methods of formulating and implementing a strategy for behavioural change. Called the Chi Initiative, it is one of the largest ever demand reduction campaigns rolled out in Vietnam.101 The Initiative incorporates a five step process: behaviour identification, which highlights the purchasing behaviour requiring change; audience segmentation, which sections the campaign audience by, for example, attitudinal, psycho-social, and socio-economic factors; behaviour modelling, which builds on the first and second steps using empirical research to identify appropriate approaches to best achieve behavioural change; marketing framework, which develops the marketing strategy to include the most effective messages, messengers, and mechanisms; and finally, the implementation of the initiative, which is an adaptive approach, open to review and refinement as the campaign progresses.102
Results are preliminary but encouraging. A 2016 study found that in the first three years of the campaigns rollout, the number of respondents that considered rhinoceros horn to be an effective medicine dropped by 45%, which was the same percentage decrease in the people that self-reported purchasing rhinoceros horn in the preceding 12 months.103 The second phase of the initiative is now in motion and the Chi Initiative could prove to be the blueprint for future demand reduction campaigns.104
V.Challenges
Demand reduction programs are never designed to fail, but good intentions alone do not guarantee success. Stimulating behavioural change of any kind is a complex task, and much energy is dedicated to reducing demand for trafficked wildlife. Still, some measures fall short of their ambition, often due to funding shortfalls, temporal constraints, or an underappreciation by reduction campaigners of the task.105
This undertaking is made more difficult by deficiencies in current research, both in the nature of the research itself, and in the lack of coherence between data sets. Current areas for improvement include: more consistent research methodologies, reducing the potential for misleading or incomparable datasets; more comprehensive research studies that analyse all demographics; and a greater focus on analysing previous campaigns, building on success and learning from failure. As data collation, research strategies, and campaigns differ from species to species, and consumer to consumer, uniformity is difficult.
1.Inconsistent research methodologies
The vast number of international organisations, many of which are dedicated to the same cause, has contributed to research methodologies that are inconsistent and disparate, making comparisons between surveys difficult and confusing when formulating a demand reduction campaign.106
If standardised best-practice research methodologies were developed, dissemination throughout the international community would make survey results more comparable. Pre-existing research could then be relied upon with greater confidence, increasing efficiency when devising reduction campaigns and allowing funds to be redirected towards other areas of demand reduction. States could also be encouraged to conduct their own research, using established methodologies for regular reporting, and allowing stakeholders to more readily identify current and potential issues.
2.Research gaps
Despite a number of organisations dedicating resources towards understanding consumers of trafficked wildlife, there are still a number of research gaps across every stage of the demand reduction process, including consumption drivers, effective campaign approaches, and post-strategy analysis.107
Further research must be conducted in many consumption markets to better understand the demand drivers. For example, the United States conducts more demand reduction campaigns than anywhere else in the world, yet it is still unclear why it is the worlds second biggest destination for pangolin.108 It may be a transit hub, it may be a sizeable consumer, or it may be both. Such an understanding is vital to ensure the efficiency and effectiveness of any campaign to reduce demand.
Gaps in campaign marketing includes a lack of research into the effects of language in messaging, the most effective psychological tools to effect change, and a lack of reference to established behavioural science methods that may be utilised in reduction campaigns.109 A recent toolkit designed to help fight trafficking of wildlife offered little in the way of guidance for demand reduction. Thus a dedicated manual to demand reduction is needed.110
3.Lack of campaign analysis
With a lack of funding often considered a reason for campaign failure, it is imperative that measures be as efficient and effective as possible.111 This can be assisted by an examination of demand reduction measures both during and after they are implemented, however research reveals that post-campaign analysis is poor.
As at 2018, 236 demand reduction initiatives had been identified; of those, only one quarter reported outcomes, and less than 10% reported impacts.112 A further 46 campaigns were recognised, without any accompanying analysis at all.113 While some outcomes may not be observable for some time, and some impacts may be undetectable at all, this gap reveals both a current impediment and a future opportunity.
Reporting failures may not fill a researcher with pride, but consistent reporting of outcomes will help build a greater understanding of the strategy components that are vital to success, and those that are conducive to failure. Mistakes that can be avoided, should be, so that efficiencies and campaign success rate may be improved.
VI.Opportunities
1.Learning from best practice
There are fundamental best practices that each demand reduction campaign should try to achieve. They must be sensitive to market change and be suitably adaptive.114 They should be paired with effective bans, or regulation that is enforced, and is seen to be enforced.115 When tackling consumption of trafficked wildlife, parties to the CITES treaty have been urged to implement: demand reduction campaigns alongside regulations and law enforcement; in-depth research conducted using standard methodologies; evidence-based campaigns that target demand drivers; greater awareness campaigns to highlight the plight of trafficked species and the consequences of consuming them; and stronger legal and enforcement deterrents.116
Many publications have endorsed individual guidelines to follow when researching, formulating, and implementing demand reduction campaigns.117 While there are some variations, the body of research broadly recommends the following steps:
(1) Conduct research. Preliminary and comprehensive research is vital. Establish the main drivers of the demand, noting that there may be multiple, and there is likely to be nuance between consumers at both an individual and demographic level.
(2) Consider any influence or social pressure that facilitates consumption. These pressures will need to be accounted for when designing strategies, and can include social, familial, and societal pressures.
(3) Segment the audience. Identify the most trusted messengers of that information, specific to the consuming demographic. For example, the increase in online wildlife trade, while challenging, presents the opportunity for more targeted advertising.118 Data collation may provide the chance to target consumers at each stage of the purchasing cycle: as they conduct initial research into the product; as they check and compare prices; or as they move to complete the transaction. To this end, social media campaigns could be used.119
(4) Construct the marketing strategy. Ensure the strategy targets internal drivers and external influences. As brief examples, where medicine is a consumption driver, characterising purchases as a waste of money may be effective. If status is the predominant driver, campaigns that challenge the social acceptability of purchases may be effective.
(5) Monitor the campaign. Once the campaign has begun, the strategy must remain sensitive to market changes and adjusting the strategy accordingly. This step should include follow-up research of consumer markets and audiences, to identify the campaign aspects that work, the effects that are being achieved, and the demographics that are not responding positively. The campaign can then be altered, slightly or radically, to ensure it can be as effective as possible.
2.Central data repository
While still a comparatively new field of research, there has been many resources dedicated towards understanding demand reduction. Still, finding suitable research outcomes is difficult and time consuming. One idea, raised briefly in a recent report by Burgess, prescribes a centrally managed, definitive source of reliable data per taxon per country.120 Given the mismatched nature of available research, such a repository would well serve those that agitate to reduce demand.
A website could be established incorporating this. It could provide resources for species-specific reduction strategies, with a database of research studies that could be input to have a uniform dataset. For example, under ivory, data could be separated into demographic (consumer), consumption behaviour (driver), and reduction approach (strategy). Algorithms could divide demographics into customisable parameters, such as age, sex, and location, and data could be viewed either as an average of all available and reputable research, or as a link to individual articles that have conducted research into ivory consumption and behaviours. The issue of copyright could perhaps be overcome through a subscription service that provided payment to the publisher each time an article is downloaded.
A separate section could analyse past campaigns. As demand reduction is a relatively new strategy, a recent study has collated every reduction effort since the turn of the century.121 As new campaigns are rolled out, their progress could be tracked under a section of current campaigns, which could then be updated as necessary. There would be an incentive for experts to examine previous campaigns, and opportunities for further research would present themselves.
Should this repository become a definitive source, it could serve to eliminate many of the current deficiencies that are regularly highlighted, and contribute to a unified view of demand reduction campaigns.
VII.Conclusion
Experience has shown that hampering the trafficking of wildlife is difficult, but it is not impossible. There are a number of committed stakeholders, demonstrated by the vast number of international organisations, that dedicate their existence to saving the animal kingdoms endangered species. A greater understanding of the drivers underpinning consumer behaviour is emerging, allowing campaigns to tailor strategies to address them. Despite some examples of improvement, there is still a need to increase awareness and enhance enforcement of existing laws to deter the purchasing of trafficked wildlife.
As the worlds biggest market for trafficked wildlife, southeast Asia bears much responsibility in reducing demand. China has confirmed its commitment to protecting vulnerable fauna, exemplified by the ivory trade ban and efforts to reduce shark fin consumption, proving that change can be effected. China is not alone in its success. Japan, Vietnam, and Yemen, among others, have also demonstrated that well-founded, committed, enduring demand reduction campaigns can change consumer behaviour for the better.
Every new demand reduction campaign offers the chance to benefit from previous successes, or learn from past failures. To fully grasp this opportunity, research methodology must be consistent, research gaps must be filled, and campaigns must be analysed with more vigour. To facilitate this process, and remove inefficiencies, a central data repository should be created that can serve as a starting point for all demand reduction experts.
The size of the trafficked wildlife industry may appear insurmountable, but a burgeoning focus on reducing consumer demand is giving stakeholders a fighting chance. As each new campaign is employed, the body of knowledge grows, allowing future campaigns a greater chance at success. Humans would do well to remember that they are not above nature, they are nature. The sooner that is internalised, the greater the chance of saving vulnerable wildlife. The natural order depends on it.
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Chapter Five

International Law Relating to Wildlife Trafficking: An Overview

Joseph Lelliott
This chapter provides an overview of international law relevant to wildlife trafficking. It explains that, while no single instrument comprehensively addresses such trafficking, a range of international treaties and other materials contain rules, obligations, and principles that relate to its prevention and suppression. These come from areas of law including environmental protection and conservation, international trade, organised crime and corruption, and animal welfare. This chapter addresses each of these areas in turn and highlights the growing attention given to wildlife trafficking at the international level.
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I.Introduction
The international legal framework addresses wildlife trafficking in a fragmentary manner. No single instrument contains specific measures aimed at the prevention and suppression of wildlife trafficking.1 Instead, international obligations and principles relevant to wildlife trafficking come from several areas of international law, including international trade, environmental protection and conservation, animal welfare, and organised crime and corruption. These are the principal focus of this chapter.
Of the various relevant international instruments, the Convention on International Trade in Endangered Species of Wild Flora and Fauna (CITES)2 has assumed a central role. CITES provides a framework regulating the international trade in wild flora and fauna, creating rules for how such trade must be carried out and mandating suppression of trade that violates its provisions.3 While CITES does not specifically address wildlife trafficking, and does not require States Parties to impose criminal sanctions on those breaching its provisions, it nonetheless exerts substantial influence on domestic laws targeting such trafficking.4
Several multilateral treaties concerning environmental protection and conservation are also important in combatting wildlife trafficking.5 This includes the Convention on Biological Diversity,6 the Convention Concerning the Protection of the World Cultural and Natural Heritage,7 and the Convention on the Conservation of Migratory Species of Wild Animals.8 Each of these treaties, through their administrative bodies, have sought to grow their cooperation with CITES to further efforts to combat wildlife trafficking.
CITES, together with the various environmental treaties, lacks mechanisms to criminalise wildlife trafficking. This deficit is addressed, albeit partially and indirectly, through the United Nations Convention against Transnational Organized Crime (UNTOC) and the United Nations Convention against Corruption (UNCAC).9 These Conventions set out international frameworks to enhance cooperation between States Parties in combatting transnational organised crime and corruption. While neither Convention expressly addresses wildlife trafficking, each contains provisions to facilitate cooperation and criminalise certain conduct (such as obstruction of justice) that can be applied to offenders and organisations that traffic wildlife.
This chapter provides an overview of the international legal framework relevant to wildlife trafficking. It gives an overview of the scope and application of the treaty instruments identified above and places them in the context of combatting wildlife trafficking (Parts II through IV). The chapter further outlines some developing international principles concerning animal welfare and their potential contribution to this framework (Part V). It should be noted that there are many elements of international law potentially applicable to wildlife trafficking; it is beyond the scope of this Chapter to address all of them. In particular, regional and bilateral instruments and initiatives are not examined.
II.Environmental protection and conservation
Since the early 1970s, international environmental law has gradually expanded with the creation of a wide range of multilateral agreements. While these deal with a plethora of issues relevant to environmental protection and conservation, including hazardous waste,10 atmospheric policy,11 and noise pollution,12 a significant subset address, either specifically or incidentally, the protection of wildlife. Many endangered species are now covered by specific treaties, such as the Convention for the Conservation of Antarctic Seals and the International Convention for the Regulation of Whaling,13 as are a range of discrete environments, ecosystems, and types of animals.14 Many of these are regional instruments.15 The three principle international instruments dealing with wildlife conservation and, indirectly, wildlife trafficking are (in addition to CITES), the Convention on Biological Diversity, which promotes sustainable use of natural resources and components, together with equitable sharing of the benefits of genetic resources, for the purpose of conserving biological diversity, the Convention Concerning the Protection of the World Cultural and Natural Heritage,16 which protects cultural and natural heritage of outstanding value, and the Convention on the Conservation of Migratory Species of Wild Animals.17
1.World Heritage Convention
The Convention Concerning the Protection of the World Cultural and Natural Heritage (World Heritage Convention), which is discussed in much detail in Chapter Eight of this volume, was adopted within the General Conference of the United Nations Educational, Scientific and Cultural Organization (UNESCO) in 1972 and, as of 1 December 2019, has 193 Parties. The Convention aims to establish an effective system of collective protection of the cultural and natural heritage of outstanding universal value, organized on a permanent basis and in accordance with modern scientific methods.18 In accordance with this goal, the World Heritage Committee (which consists of representatives from 21 States Parties, elected by the Conventions General Assembly) considers cultural and natural properties of outstanding universal value, identified by States Parties, for protection through inclusion on the World Heritage List.19 The List contains all those properties decided to be World Heritage Sites by the Committee. Properties included on the List must be protected and preserved, though details of management are left to national legislation.20 Where sites face serious and specific dangers, including disappearance, they may be placed on the separate List of World Heritage in Danger.21 Inclusion on this list highlights the need for conservation operations and increases awareness of threats and the need for countermeasures.
The World Heritage Convention plays a role in combatting wildlife trafficking insofar as it urges protection of certain natural properties and the species that contribute to their value. Relevantly, one criterion for designating a site as having outstanding universal value is whether the site contains important natural habitats for threatened species. Over 60 per cent of natural and mixed heritage sites are selected based on this criterion.22 Indeed, the fact that a significant number of sites contain endangered plant and animal species, many of which are affected by wildlife trafficking and listed in CITESs Appendices, has prompted cooperation between the governing bodies of CITES and the World Heritage Convention.23 Nonetheless, the Convention stops short of protecting species of plants and animals and does not mandate measures for protection and conservation, nor does it cover natural habitats that contain endangered species but are not of exceptional significance.24 It only encourages protection of cultural and natural heritage and identifies various general measures which may be taken towards this goal.25
2.Convention on Biological Diversity
As the principal treaty protecting biodiversity, the Convention on Biological Diversity, discussed further in Chapter Seven of this volume, addresses a wide range of subjects, including access to biotechnology, deforestation, and ecosystem management, among others. It was opened for signature in 1992 and, as of 1 December 2019, has 196 Parties. The Convention encourages the sustainable use of nature and equitable sharing of the benefits from use of genetic resources. It is concerned primarily with the management of national development choices that impact directly upon national resources.26
In the context of wildlife trafficking, the Convention on Biological Diversity emphasises conservation of natural habitats and ecosystems and the maintenance and recovery of viable populations of species in their natural surroundings.27 Article 8 of the Convention requires States Parties to as far as possible and appropriate, inter alia, legislate for the protection of threatened species and populations and regulate activities determined to have significant adverse effect on biodiversity. These actions may include measures to prevent and combat the trafficking of wildlife, including implementation of CITES. The Conference of the Parties to CITES has recommended that States strengthen their implementation of the Convention of Biological Diversity to enhance implementation of CITES.28
Despite its wide adoption, the Convention of Biological Diversity has received criticism for having little practical effect; unlike CITES it does not protect particular species and, unlike the [World Heritage Convention], it does not protect particular places or areas. While the Convention on Biological Diversity advocates the protection of natural habitats, it does not contain specific measures to achieve this end.29
3.Convention on Migratory Species
The Convention on the Conservation of Migratory Species of Wild Animals (Convention on Migratory Species) aims to conserve migratory animals and their habitats. It entered into force in November 1983 and, as of 1 December 2019, had 129 Parties.30 ArticleII of the Convention sets out its fundamental principles, which include action to avoid any migratory species becoming endangered. Migratory species are defined as in ArticleI(1)(a) to mean the entire population or any geographically separate part of the population of any species or lower taxon of wild animals, a significant proportion of whose members cyclically and predictably cross one or more national jurisdictional boundaries.31 Species range includes all the areas of land or water that a migratory species inhabits, stays in temporarily, crosses or overflies at any time on its normal migration route.32
The Convention on Migratory Species takes a similar approach to CITES, insofar as it classifies the protection needs of species by listing them in one of two appendices. AppendixI includes species threatened with extinction throughout all or a substantial part of their migratory range. AppendixII, meanwhile, includes species that have an unfavourable conservation status and [] require international agreements for their conservation and management, or would otherwise benefit from international cooperation.33 For species listed in Appendix I, States Parties must adhere to various obligations, including conservation and restoration of habitats, prohibitions on the taking of such animals, and removal of barriers to their migration.34 AppendixI-listed species may only be taken for a limited number of purposes, including scientific purposes, enhancing survival of the species, and for the needs of traditional subsistence users.35 Conversely, the Convention does not oblige States Parties to undertake any specific actions with regard to species listed in AppendixII. States Parties should, however, endeavour to conclude subsidiary agreements where these would benefit the species and should give priority to those species in an unfavourable conservation status.36 Such agreements stand separate to the Convention and, as such, may include non-party States. To date, there are seven agreements concluded under the Convention on Migratory Species.37 A number of memoranda of understanding have also been created in relation to certain species.38
The Convention on Migratory Species does not contain explicit provisions addressing wildlife trafficking. Nonetheless, many species covered by the Convention are affected by trafficking. For this reason, the administrative bodies of the Convention are devoting increasing attention to the issue. Resolutions of its Conference of the Parties, such as the Resolution on the Prevention of Illegal Killing, Taking and Trade of Migratory Birds,39 as well as the establishment of a Joint Work Programme 20152020 with CITES, are both examples in this respect.
III.International trade
The Convention on International Trade in Endangered Species of Wild Flora and Fauna (CITES), which is discussed in detail in Chapter Six of this volume, entered into force in 1975. Hailed at its inception as the Magana Carta for Wildlife,40 the Convention is the principal international instrument regulating and restricting international trade in plant and animal species, with the aim of ensuring that their survival is not threatened by such trade. The Convention places various restrictions and requirements on legal international trade, primarily through a system of permits and certificates which correspond to three lists of protected species in the Conventions Appendices. In this way, CITES enables States Parties to reciprocally protect one anothers species according to a common set of rules.41
While CITES does not deal directly with illegal trade (and thus wildlife trafficking), it does require States Parties to prohibit trade that occurs in contravention of its rules. These prohibitions are not required to take the form of criminal offences, nor is there a requirement to make trade in violation of the Convention illegal, per se.42 Legislative inconsistencies between States, as well as inadequate enforcement, also frustrate efforts to protect trafficked species.43 Despite these limitations, CITES remains the only international instrument mandating some form of penalisation of illegal trade in protected species.44
The administrative organs of CITES, particularly its Secretariat and the Conference of the Parties,45 have focused significant attention on combatting wildlife trafficking and continue to direct increasing resources to the effort. This is reflected in resolutions by the Conference of the Parties,46 as well as the current draft of CITES Strategic Vision: 20212030, which

recogni[ses] that effective enforcement is key to combatting the threat illegal and unsustainable trade poses to wild flora and fauna. Parties recognize the important role of CITES in global efforts to combat poaching and trafficking of species [] to address both demand and supply of illegal wildlife products, and to tackle organized crime and poor governance, including corruption.47
There has been a considerable increase in cooperation between CITES and the administrative bodies of other treaties, UN agencies, and non-governmental organisations (NGOs) to improve and coordinate responses to wildlife trafficking.48 This has included the creation, in 2010, of the International Consortium on Combating Wildlife Crime (ICCWC), a collaboration between the CITES Secretariat, INTERPOL, the United Nations Office on Drugs and Crime (UNODC), the World Bank, and the World Customs Organization (WCA) that aims to support and strengthen criminal justice systems at national, regional, and international levels.49
Notwithstanding these efforts, the role and effectiveness of CITES in combatting wildlife trafficking remains limited. As noted by UNODC, CITES cannot credibly be extended into an agreement to suppress and control every aspect of illegal trade in wild fauna and flora.50 The majority of the worlds animal and plant species are not covered by the Convention. Furthermore, several widely traded species have become critically endangered or extinct despite their inclusion in CITES Appendix system. As a trade instrument first and foremost, CITES will always have a limited ability to protect endangered species from criminal activity.
IV.Animal welfare
Wildlife trafficking often has serious implications for the welfare for animals. In particular, methods used to kill and transport animals are often cruel and raise significant concerns. As a consequence, wildlife trafficking not only contravenes international rules on trade and the environment, it also commonly constitutes violations of animal welfare principles. These principles require the protection of animals from harm by traffickers and focus on the treatment and protection of individual animals.
Unlike the other areas of law discussed here, there is no specific international instrument creating obligations on States regarding animal welfare. Rather, general principles relevant to animal welfare have been proposed in non-binding instruments, such as the UN Convention on Animal Health and Protection.51 Welfare is addressed more extensively by activities of NGOs, such as the International Fund for Animal Welfare (IFAW).52
There is some limited recognition of animal welfare in existing treaty law. This includes several provisions in the Schedule to the International Convention for the Regulation of Whaling53 (which has a very limited scope) and CITES. In particular, rules in CITES deal with the welfare of animals and interactions with humans during the course of international trade.54 Article12(2)(c) of CITES, for example, mandates that the Secretariat prepare studies concerning standards for appropriate preparation and shipment of living specimens. This requirement has led to the adoption of the CITES Guidelines for the Non-Air Transport of Live Wild Animals and Plants by the Conference of the Parties. Air transport of animals, meanwhile, is regulated by Live Animals Regulations of the International Air Transport Association (IATA).55
CITES permit-granting requirements under Articles III, IV, and V also contain obligations relevant to welfare. Each of these Articles require States Parties to ensure that any living specimen will be so prepared and shipped as to minimize the risk of injury, damage to health or cruel treatment. ArticleVIII(4) further provides that illegally traded specimens that are confiscated are placed in rescue centres or other places appropriate or consistent with the Convention.56 Nonetheless, CITES is not a vehicle for the advancement of general animal welfare; it is limited in scope to treatment during international trading activities.57 Further, many States Parties to CITES fail to maintain effective records of proper treatment of specimens during transportation, including instances of mistreatment and mortality.58
It should be noted that the environmental treaties discussed above, such as the Convention on Biological Diversity and the Convention on Migratory Species, deal with human interactions with animals through conservation and biodiversity perspectives aimed at preserving animals at the species level. Conversely, approaches centred on animal welfare seek the protection of individual animals irrespective of conservation and endangered status.59 Nonetheless, a trend of noticeable, if still tentative, inclusion of animal welfare and protection principles is observable within more well-developed and sophisticated international rules dealing with biodiversity and conservation.60 These developments, combined with contemporary initiatives aimed at recognising animal rights, point to the growing international importance of the welfare of individual animals.
V.Organised crime and corruption
Wildlife trafficking is one of many crime types that may be carried out transnationally and by organised criminal groups. Despite the proliferation of wildlife trafficking and other forms of environmental crime, as well as their significant impacts on communities and the natural world, Neil Boister observes that such crimes have not occasioned a proportionate or coherent global response. Although calls have been made since the early 1990s for the development of a global transnational environmental crime prohibition regime, these calls have largely gone unheeded by a society of states wary of coordinating their efforts in this regard.61 In the absence of specific instruments targeting wildlife trafficking specifically, the general frameworks set out in the United Nations Convention against Transnational Organized Crime (UNTOC) and the United Nations Convention against Corruption (UNCAC) concerning organised crime and corruption are of greatest application.
1.Convention against Transnational Organized Crime
UNTOCs purpose, set out in Article1, is to promote cooperation to prevent and combat transnational organised crime more effectively. It was opened for signature on 12 December 2000 and entered into force on 29 September 2003. Following the creation of the Convention, three additional and supplementary Protocols were drafted. Each of these Protocols addresses a specific crime-type, including trafficking in persons,62 smuggling of migrants,63 and illegal manufacture of and trafficking in firearms, their parts, an ammunition.64 UNTOC has been widely accepted; 190 States are Party to the Convention as of 1 February 2020.
While UNTOC explicitly applies to certain offences, including those articulated in the three Protocols and four specific offences included in the Convention itself (corruption,65 money-laundering,66 obstruction of justice,67 and participation in an organised criminal group68), it also applies more broadly to prevention, investigation and prosecution of any serious crime.69 Serious crime is defined in Article2(b) as conduct constituting an offence punishable by a maximum deprivation of liberty of at least four years or a more serious penalty. This criterion is essential to the scope of the Convention. To enliven the full range of the Conventions provisions, the maximum penalty of the relevant offence must be at least four years. If this threshold is unmet, many provisions of the Convention will not apply.
Pursuant to Article3, the application of UNTOC is limited to situations where offences are transnational in nature (defined in Article3(2)) and involve an organised criminal group. Organised criminal group is defined in Article2(a) of the Convention to mean

a structured group of three or more persons, existing for a period of time and acting in concert with the aim of committing one or more serious crimes or offences established in accordance with this Convention, in order to obtain, directly or indirectly, a financial or other material benefit.
Despite the requirement of transnationality, States must legislate independently of the transnational nature of crimes to avoid loopholes in domestic legislation.70
UNTOC is designed to ensure flexibility and adaptability. Through its coverage of all serious crimes (when transnational and involving an organised criminal group), the Convention ensures application to new and emerging forms of transnational criminal activity, in addition to those crimes specifically included in the Convention and its Protocols. Provided that crimes meet the definition of a serious crime under Article2(b), the provisions of the Convention apply. This is of particular importance in the context of wildlife trafficking, which is otherwise not explicitly covered in the Convention or its Protocols. As Hennie Strydom observes, given the characteristics and typology of wildlife and forest crime, such criminal activities will commonly fall within the definition of an organised criminal group.71 Furthermore, much of modern day wildlife crime is also transnational in nature and satisfies Article3(2) of the Convention.72
Of course, whether or not UNTOC applies to wildlife trafficking in particular jurisdictions depends on national offences and the penalties attaching to them. They must be defined in such a way as to equate to serious crimes under the Convention. The desire to bring wildlife trafficking within the scope of UNTOC is reflected in comments of the UN Economic and Social Council (ECOSOC) urging States Parties to the Convention to treat wildlife trafficking as a serious crime.73 This call has been repeated by the Conference of the Parties for CITES, which recommends that States Parties to CITES make illicit trafficking in protected species of wild fauna and flora involving organized criminal groups a serious crime, in accordance with their national legislation and Article 2(b) of the United Nations Convention against Transnational Organized Crime.74
Despite these calls, many States have yet to make wildlife trafficking a serious crime under UNTOC. In a review of 131 States conducted by UNODC in 2015, only 26 per cent punished violations of CITES with a penalty of four years or more, with 31 per cent of the States reviewed punished violations through use of fines only.75
In addition to UNTOCs application to serious crimes, the offences set out in the Convention of corruption, money-laundering, obstruction of justice, and participation in an organised criminal group are pertinent to wildlife trafficking. The offence of participation in an organised criminal group is especially relevant, given that many actors in organised criminal groups may only be indirectly connected to the wildlife offences themselves. Those in leadership positions seldom get involved in the actual execution of the criminal act and many individuals, although contributing to the activities of the syndicate in some way or another, might not have specific knowledge about the individual crimes associated with the syndicate.76 Of note is that UNTOC requires criminalisation of corruption in all cases, notwithstanding the associated crime, as well as criminalisation of laundering of the proceeds of any predicate crime.
Where UNTOC applies to a particular crime, the Convention encourages various forms of cooperation between States Parties, all of which are potentially relevant to law enforcement action against wildlife trafficking. Inter alia, provisions on transfer of sentenced persons,77 mutual legal assistance,78 joint investigations,79 transfer of criminal proceedings,80 and confiscation and seizure are included in the Convention.81 The Convention may also form the legal basis for extradition in the absence of a relevant agreement between States.
While UNTOC has been praised as an effective and necessary legal framework in the fight against wildlife crime,82 some commentators have discussed the benefits of a new Protocol to the Convention covering wildlife crime or environmental crime more broadly.83 Creating offences in a new Protocol would ensure that their implementation in national laws would fall within the scope of UNTOC, even if they did not meet the definition of serious crime. Defining wildlife crime in a Protocol could also improve harmonization of national laws, facilitate cooperation, and increase attention to the phenomenon. Regardless of the potential benefits of an additional Protocol, the creation of such an instrument is unlikely in the foreseeable future.
2.Convention against Corruption
UNCAC is the principal, legally binding, international instrument dealing with corruption. The Convention builds on the example set by UNTOC and incorporates many measures similar to those in the earlier Convention. UNCAC was adopted on 31 October 2003 and entered into force on 14 December 2005. Like UNTOC, UNCAC enjoys significant acceptance by the international community; as of 1 September 2019, the Convention had 186 States Parties.
Corruption is a major enabler of wildlife crime.84 Corruption can, for example, encompass government officials being bribed to overlook poaching or trafficking; to switch or alter CITES permits so that, through fraudulent paperwork, an illegal specimen seems legal; and to falsify certification at the point of processing or end-point of sale.85 UNCAC, which criminalises corruption and sets out various measures to combat it, is complementary to broader efforts to combat wildlife crime under the other international instruments discussed so far in this chapter.
UNCAC contains provisions on five areas concerning anti-corruption: criminalisation, prevention, cooperation, asset recovery, and technical assistance and information exchange. The Convention has been described as uniquely comprehensive.86 The Conventions purposes, as stated in its Article1, are

(a) To promote and strengthen measures to prevent and combat corruption more efficiently and effectively;
(b) To promote, facilitate and support international cooperation and technical assistance in the prevention of and fight against corruption, including in asset recovery;
(c) To promote integrity, accountability and proper management of public affairs and public property.
UNCACs scope extends to the prevention, investigation and prosecution of all corruption.87
The Convention contains a number of criminalisation provisions, both mandatory and non-mandatory, all of which may be relevant to combatting wildlife crime. It requires criminalisation of bribery of national public officials (art15), bribery of foreign public officials and officials of public international organisations (art16), embezzlement (art17), money-laundering (art23), and obstruction of justice (art25). It further encourages criminalisation of trading in influence (art18), abuse of functions (art19), and bribery in the private sector (art21).
As with UNTOC, the link between wildlife crime and corruption is not made explicit in UNCAC. The role of the Convention in combatting wildlife crime is, however, emphasised in numerous international materials. The UN General Assembly, in December 2013,88 stated that coordinated action is critical to eliminate corruption and disrupt the illicit networks that drive and enable trafficking in wildlife and later, in July 2015, called on States to prohibit, prevent and counter any form of corruption that facilitates illicit trafficking in wildlife and wildlife products.89 The United Nations Secretary-General also noted the important role of UNCAC in his report on Tackling Illicit Trafficking in Wildlife in 2016.90 The CITES Conference of the Parties promulgated a Resolution in 2016 concerning Prohibiting, Preventing, Detecting and Countering Corruption, which Facilitates Activities Conducted in Violation of the Convention, which reaffirmed

that the United Nations Convention against Corruption (UNCAC) constitutes an effective tool and an important part of the legal framework for international cooperation in fighting illicit trafficking in endangered species of wild flora and fauna.91
Radha Ivory observes that there is an emerging international consensus that wildlife trafficking and corruption must be addressed together and that their respective regimes, whilst distinct, are complementary.92
VI.Conclusion
Although wildlife trafficking has long been overlooked or dealt with as a peripheral problem by the international community and national governments, this has changed in recent years. The topic is receiving increasing attention and recognition nationally and internationally. This is demonstrated by the passage of numerous resolutions on wildlife trafficking by the United Nations General Assembly, expressing serious concern over poaching and emphasising the adverse economic, social, and environmental impacts of trafficking in endangered species.93
Despite the lack of a single instrument concerning wildlife trafficking, principles and obligations relevant to combatting the crime can be drawn from a wide range of international treaties and other materials. Effective strategies to address wildlife trafficking require robust international cooperation, support from international organisations and NGOs, and implementation of States obligations in all the areas of law outlined in this Chapter. In the face of increasing threats to species and their habitats, a holistic approach to such trafficking must be adopted, incorporating stringent trade regulation, punishment of organised crime and corruption, concerted efforts to protect and conserve the environment, and appropriate respect for animal welfare.
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Chapter Six

The Convention on International Trade in Endangered Species of Wild Flora and Fauna and the Illegal Wildlife Trade: ACritical Perspective

Madeleine Pitman
This chapter critically evaluates the successes and limitations of the Convention on International Trade in Endangered Species of Wild Flora and Fauna (CITES) in regulating the international wildlife trade and contributing to international responses against wildlife trafficking. This chapter demonstrates that despite valid criticisms of the Conventions practical implementation and compliance mechanisms, CITES remains the primary international instrument to combat the pervasive threat of the illegal wildlife trade. This chapter argues that it is necessary to strengthen the CITES regime through enhanced transnational cooperation between CITES and other international agreements, organisations and coalitions, but also underscores the increasing pressure for the development of a specific convention against international wildlife crime.



I.Introduction

II.History and development

1.Background to multilateral environmental and wildlife agreements

2.New responses to the international wildlife trade

III.Purpose and objectives

1.Preamble

2.Tension between trade and conservation objectives

3.Emerging focus on the illegal wildlife trade

IV.Operation

1.Regulation of international wildlife trade

1.1.Appendices and permit system

1.2.Appendix listing criteria and permit requirements

1.3.Other provisions: reservations, exemptions and trade with Non-Party States

2.Criminalisation of illegal wildlife trade

V.Administration

1.International administration

2.Domestic administration

VI.Experiences and critique

1.Contested approach to ecological conservation

2.Narrow scope and coverage

3.Challenges to enforcement and compliance

VII.The way ahead, conclusion

Bibliography


I.Introduction
Over the past decade, there has been growing momentum within the international community to combat the widespread and devastating consequences of the illegal wildlife trade.1 The available sources discussing the scale of the illegal wildlife trade reveal major inconsistencies in quantified assessments, and considerable disagreement as to the changing levels and characteristics of trafficking in wild flora and fauna.2 But although the precise scope or worth of the illegal wildlife trade is uncertain,3 the serious consequences of such trade are widely acknowledged.4 The illegal international trade in endangered species has critical ramifications for animal welfare, global biodiversity, environmental and natural resource protection, sustainable development, and, where connected to organised crime and armed conflict, human security.5
This chapter refers to the illegal wildlife trade as the transnational movement of species, specimens and their derivatives in contravention of the provisions and controls established in international law.6 There is no universal definition of illegal wildlife trade, a term used interchangeably in other sources with wildlife smuggling, trafficking or exploitation.7 Despite the increasing global efforts targeted at preventing and suppressing the illegal trade in wildlife, there is still no firm consensus on its precise scope or magnitude as a form of transnational environmental or wildlife crime.8
There is resounding agreement among international environmental scholars, professionals, and activists that international cooperation is fundamental in any serious efforts for preventing and suppressing the illegal wildlife trade.9 The need for coordinated global responses to combat the ecological, economic, and security consequences of wildlife trafficking is exemplified in the vast majority of policies and campaigns pertaining to the protection of vulnerable and endangered species.10 Evidently, the illegal wildlife trade is an environmental threat that transcends national borders and demands regional responses and global action.11 However, existing international frameworks are fragmented and limited in application. There is no specific international agreement directly targeted to the eradication of environmental or wildlife crimes, including illegal wildlife trade.12
The principal international instrument for the regulation and restriction of trade in wildlife is the Convention on International Trade in Endangered Species of Wild Flora and Fauna (CITES).13 The overarching objective of CITES is to protect vulnerable and endangered species of wild flora and fauna from over-exploitation caused or exacerbated by international trade.14 Effectively, CITES aims to regulate and monitor the international trade of endangered species, whether alive or dead, and their derivatives, in a manner that balances the conservation of wildlife with the economic interests of states in utilising their natural resources.15
CITES entered into force in 1975, and is often cited as the most successful multilateral environmental agreement concerned with biological conservation and wildlife protection.16 CITES regulates international trade through a permit system which is based upon whether the wild plant or animal species is listed in either of three Appendices to the treaty. The main requirements of the permit system consist of the provision of relevant documentation between importing and exporting States Parties, which is administered and monitored by established national institutions. In effect, the protective measures or trade restrictions imposed on States Parties depend on the listing of the particular species.17 CITES currently regulates the international trade of more than 35,000 species and subspecies of flora and fauna.18
Although CITES is the primary international mechanism for controlling trade in vulnerable and endangered species of flora and fauna, its achievements and limitations continue to be the subject of significant debate.19 A considerable number of scholars from legal, scientific, and conservationist backgrounds have discussed the shortcomings of CITES in preventing and suppressing illegal trade in wildlife, but also the Conventions limitations as a conservation agreement more broadly. Some assessments view the Convention as an indispensable instrument in the conservation toolbox, while others assert that the CITES regime is simply a toothless paper tiger and waste of resources.20 Political and ideological differences between Parties to the Convention have raised other challenges related to CITES approach of strict protection versus sustainable use of endangered species.21 Similarly, many scholars underscore the limitations of CITES as an international environmental regime for combating wildlife crime are inextricably tied to the Conventions purpose in regulating the international trade in wildlife.22 It is often stressed that the contributions of CITES to biological conservation and the fight against environmental crime are constrained due to the Conventions role in legitimising international trade in endangered species, albeit within the controls imposed by the legal regime.23
This chapter provides a critical review of the operation and administration of CITES in regulating the international wildlife trade and further analyses the role and relevance of the Convention in combating the global illegal trade in endangered species. Specifically, this chapter identifies and evaluates three core criticisms of CITES as a global biodiversity measure and instrument in the international response to wildlife crime. This chapter maintains that while these critiques demonstrate valid and pertinent problems in current experiences of practice and compliance, CITES remains the primary legal mechanism to facilitate international action against the threat of unsustainable and illicit international trade to endangered species. Despite its constraints, CITES has evolved from the early 1970s to contribute some force in the implementation and enforcement of Party obligations.24 For this reason, the position of this analysis is that serious consideration must be given to strengthening the long-term and legally binding commitments imposed by the CITES regime on a transboundary scale, and enhancing cooperation between the Convention and other international environmental agreements and institutions.
The range of academic literature, institutional reports and commentary on the implementation, successes and limitations of CITES of the past five decades is very extensive.25 Existing scholarship typically focuses on the role of CITES in relation to conservation of particular species,26 regional trends in compliance,27 and broad connections with transnational organised crime and corruption.28 This chapter does not intend to provide a definitive discussion of the various assessments of the Convention, but rather aims to provide a critical perspective on the main critiques raised by prominent authors and organisations in the prior literature on CITES and the illegal wildlife trade.
PartII of this chapter discusses the background, development, and purpose of CITES. Part III provides a detailed review of the operation of CITES, including the substantive provisions for the regulation of legal international trade in wildlife, and the articles relevant to the criminalisation of the illegal international trade. Part IV outlines the administration of CITES at the international and domestic levels and highlights the main administrative bodies and implementation mechanisms. PartV comprises the main critical and analytical contribution of this chapter and evaluates the the prominent arguments directed to the Conventions narrow scope and coverage, contested approach to ecological conservation, and finally, lack of effective and consistent enforcement mechanisms. Part IV consideres the way ahead for CITES, and presents conclusions on the recommendations for the future of international wildlife law.
II.History and development
1.Background to multilateral environmental and wildlife agreements
The development of CITES can be traced to several foundational international agreements for the preservation of fauna and flora.29 Early international treaties on flora concentrated on preventing the spread of disease and maintaining healthy cultivation stocks, while early international agreements for the protection of wild fauna were primarily concerned with resource productivity and management.30 These initial species-specific agreements were largely motivated by narrow utilitarian objectives,31 and directly targeted at ensuring the production of resources derived from species threatened with endangerment and extinction.32
A prominent example includes the conservation instruments adopted to resolve disputes concerning the preservation of fur seals in the North Pacific Ocean.33 Following unresolved disputes surrounding a bilateral treaty between the United States and the United Kingdom,34 a multilateral convention was adopted to secure the protection of North Pacific Ocean fur seals in 1911.35 The preamble to the Convention explicitly refers to the need to ensure the maximum sustainable productivity of the fur seal resources of the North Pacific Ocean.36 The 1911 agreement expired prior to the outbreak of the Second World War,37 and was succeeded by the 1957 Interim Convention on Conservation of North Pacific Fur Seals.38 The core motivation underlying the North Pacific Fur Seal Treaties was not in fact the conservation of the species, but rather ensuring continued production of seal fur for commercial purposes.39
In response to the narrow aims of species-specific treaties, multilateral agreements were drafted to provide special protection for wild flora and fauna, with an increased focus on conservation as opposed to sustainable resource production.40 The Convention Relative to the Preservation of Fauna and Flora in their Natural State,41 commonly referred to as the London Convention, is widely regarded as the first multilateral special protective regime for wild flora and fauna.42 The London Convention was adopted by nine states (and former colonial powers) in 1933, and closely modelled on the previous 1900 Convention for the Preservation of Wild Animals, Birds and Fish in Africa (never entered into force).43 The London Convention not only included provisions imposing an obligation on States Parties to establish wildlife parks and conservation reserves,44 but notably implemented a schedule system which categorised species according to levels of protection. This schedule structure directly informed the Appendices and listing system of CITES.45 The conceptual and structural approach implemented in the London Convention has been utilised in almost all following multilateral treaties on flora and fauna.46 A prominent example is the 1940 Convention on Nature Protection and Wild Life Preservation in the Western Hemisphere,47 which targeted habitat preservation as a key measure in the protection of endangered species, and included a specific provision for the regulation of export, import, and transit of protected species.48 These early multilateral environmental agreements were ultimately unsuccessful for various reasons, most significantly being the impact of geopolitical events including the Second World War and decolonisation, absence of effective institutional mechanisms for ensuring compliance and enforcement, and other operational weaknesses.49
2.New responses to the international wildlife trade
As early as the 1950s, traction was growing within the international community for a multilateral convention which imposed global and concrete restrictions on the commercial and non-commercial exploitation of endangered wildlife.50 During the 1960s, there was growing public awareness of the threats to the survival of vulnerable species of flora and fauna, as well as increasing pressure from global civil society to respond to the dramatic increase in international wildlife trade, particularly in the form of illicit smuggling and trafficking.51 It was against this background of international momentum to address the practical and political problems associated with the illegal wildlife trade that the General Assembly of the International Union for Conservation of Nature and Natural Resources (IUCN) called for an international convention on the regulation of export, transit, and import of rare or threatened wildlife species or their skins and trophies.52 The IUCN was critical in the drafting and negotiation process of the structure and text of CITES,53 which involved the preparation and revision of multiple successive drafts between 1963 and 1972.54 The IUCN built upon several features of earlier flora and fauna agreements, the most important being the use of lists to categorise threatened species according to the level of protection or trade restriction necessary to ensure continued survival.55 CITES was concluded in Washington, DC on 3 March 1973, and entered into force just over two years later on 1 July 1975.56 As on 1 January 2020, there are 183 Parties to the Convention.57
III.Purpose and objectives
1.Preamble
From its inception, CITES has been regarded as the most important instrument for the protection of threatened and endangered species of flora and fauna against exploitative international trade.58 The Convention was drafted on the basis that cooperation in the international community is essential for the protection of wild flora and fauna against over-exploitation through international trade.59 Its Preamble acknowledges the role of individual peoples and nations in cooperation with the international community in protecting endangered species from over-exploitation.60 Furthermore, CITES refers to the need to protect wild flora and fauna in their many beautiful and varied forms for present and future generations, and recognises their diverse aesthetic, scientific, cultural, recreational and economic values.61
2.Tension between trade and conservation objectives
Although CITES is widely recognised as an international conservation instrument for the preservation and protection of wildlife, it remains that there is a strong divergence in opinion as to how CITES should be interpreted and what its primary purpose should be.62 Several commentators underscore the fact that CITES is by definition an international trade agreement: the Convention operates to regulate and legalise certain levels of trade in wildlife.63 David Ong, for instance, stresses that CITES was not designed for the direct protection or conservation of endangered species, and only plays an indirect role through the controls it places on commercial trade.64 John Garrison emphasises the inclusion of the term over-exploitation in the Preamble to the Convention as indicative of the core purpose of the Convention.65 He contends that the reference to protecting vulnerable species from over-exploitation recognises that while unregulated trade can threaten the survival of wild species, some exploitation is permissible.66
This demonstrates the inherent conflict between the trade and conservation objectives of CITES,67 particularly in terms of whether endangered species should be subject to strict protection or in accordance with principles of sustainable use.68 Many scholars stress that complete prohibitions on all forms of trade in species and their derivatives would be an infringement on state sovereignty, and the right of sovereign states to derive some benefit from species located within their territories.69 This argument is frequently raised by governments of producer states which view sustainable use trade as an effective compromise between ecological and economic interests.70 From this perspective, the Convention is a vehicle for regulating the international wildlife trade, not stopping trade and use of species altogether.71
CITES attempts to balance needs for environmental and wildlife conservation with the interests of States Parties in trading species for commercial purposes.72 Simon Lyster provides a balanced analysis in identifying CITES as a protectionist and trading treaty in the sense that it both prohibits international commercial trade in species threatened with extinction and permits controlled trade in species whose survival status is not yet threatened but may become so.73 Other scholarship has also emerged in relation to the Conventions underlying animal welfare objectives, exemplified in the various provisions intended to ensure the welfare of species introduced into international trade.74 Michael Bowman, for instance, stresses that the animal welfare dimension to CITES is frequently neglected and overlooked,75 despite the explicit references to welfare protection throughout the text of the Convention. It is asserted that Lyster and Bowman, among others, accurately identify that while there is a degree of tension, there is no fundamental incompatability between the trade, conservation, and animal welfare objectives of CITES.76
3.Emerging focus on the illegal wildlife trade
The Convention does not explicitly include any purpose or commitment related to combating the illegal trade in wildlife or suppressing other forms of wildlife crime related to exploitation or cruelty. It is only in recent years that scholars have focused on the dimensions of CITES relevant to combating the illicit trade in wildlife, and specifically the effect of its requirement of penalisation and prohibition of trade in contravention of its provisions.77 While it is clear that CITES is by no means an international criminal law instrument, and was not developed or drafted for the international enforcement or prosecution of wildlife crime, CITES was nevertheless developed from a surge of international concern for the impacts of unregulated trade and trafficking in wildlife.78 It is on this basis that significant attention has been placed on the potential and present role of CITES in responding to the illegal trade in wildlife.79 Apart from CITES, there is no other international environmental, wildlife, or criminal law that can be invoked to counteract the threat to endangered species from wildlife crime.80
IV.Operation
1.Regulation of international wildlife trade
1.1.Appendices and permit system
CITES regulates the international trade in vulnerable and endangered species of flora and fauna listed in the three Appendices to the Convention.81 The Convention operates through a permit or licensing system, which is based on whether the species concerned is listed in either of the three appendices.82 The main requirement of the permit system is the provision of permit documentation between importing and exporting States in a descending order of strictness depending on whether the species involved are listed in Appendix I, II or III.83 In essence, the permit restrictions imposed on trade in species varies between the three appendices.84
(a)Scope of international trade
The concept of international trade is defined under ArticleI(c) of the Convention as export, re-export, import and introduction from the sea. An important feature of the meaning of trade under CITES is that is considerably broader than other definitions of trade as commerce for profit.85 The purpose or nature of the exportation or importation is irrelevant: Any time that a specimen of the species protected under the Convention crosses a national border, the action is considered to be trade and will have satisfied the provisions of the treaty.86 Furthermore, it is not an issue if the exporting country is not also the species country of origin, as this is explicitly included as re-exporting in the definition of trade.87 It is critical to stress that the operation of CITES is limited to the regulation of international trade only, and does not extend to domestic trade within national borders. There are no permit or certificate requirements for the transit or transshipment of specimens through the territory of a State Party.88
(b)Protected specimens
CITES specifically regulates international trade in specimens of species(artII(4)). Species means any species, subspecies, or geographically separate population thereof, and specimen is defined as any animal or plant, whether or alive or dead (artI(a)), as well as any readily recognisable parts or derivatives (artI(b)). The definitions of species and species under ArticleI allows for the split-listing of different populations of the same species,89 and extends trade restrictions to particular parts and physical items of protected specimens (artI(b)). The term readily recognisable is not defined in the Convention text, which provides that certain parts and derivatives are thus regulated by some Parties but not by others.90 Further clarification has been provided by the Conference of the Parties (CoP) which noted that

the term readily recognizable part or derivative, as used in the Convention, shall be interpreted to include any specimen which appears from an accompanying document, the packaging or a mark or label, or from other circumstances, to be a part or derivative of an animal or plant of a species included in the Appendices, unless such part or derivative is specifically exempted from the provisions of the Convention.91
Species and subspecies of wildlife are classified under either AppendixI, II or III of the Convention depending on the level of threat from exploitation through international trade.92 Species listed in AppendixI are subject to the most stringent restrictions, followed by AppendixII and then III.93
1.2.Appendix listing criteria and permit requirements
ArticleII establishes the listing criteria of the three Appendices and incorporates the three very most basic components of CITES: the species listed in the three Appendices, the act of trade in those species, and the conditions and limitations of subsequent provisions.94 ArticleII(4) requires that States Parties do not engage in trade in specimens of species included under Appendices I, II or III except in accordance with the provisions of the Convention (artI(b)). David Favre describes ArticleII as the functional or operative heart of the CITES, which imposes the fundamental obligations of the treaty on State signatories.95 ArticleII is also critical as it exemplifies that the primary focus of the Convention is international trade, not the range of other major threats to the protection and conservation of wild flora and fauna. The listing criteria established in the first three paragraphs of ArticleII, and the permit requirements for specimens of species included in each Appendix are examined below.
Note that while the text of CITES establishes the basic conditions for the inclusion of a species in AppendixI, II or III,96 more detailed guidelines for the listing or de-listing of species are provided by the so-called Fort Lauderdale Criteria, which are not further discussed in detail here.97 In relation to Appendix I and II, each State Party has the right to propose an amendment for consideration either by postal vote, or by submission to the CITES Secretariat priot to the next CoP meeting.98 Proposals are adopted if approved by a two-thirds majority of parties present and voting.99
(a)AppendixI
(i)Listing critiera
AppendixI lists species threatened with extinction which are or may be affected by international trade. Species listed on AppendixI are subject to the highest degree of protection in order not to further endanger their survival and trade is only permitted in extremely limited circumstances (artII(1)). Prominent AppendixI species include all African and Asian pangolin species, the blue humpback whale (Megaptera novaeangliae), hawksbill sea turtle (Eretmochelys imbricata), as well as certain populations of African elephants (Loxodonta africana), which are split-listed between Appendix I and AppendixII. ArticleII(1) establishes two criteria which must be satisfied for the listing of a species on AppendixI. The species must be: threatened with extinction, and be or potentially be affected by international trade.100 Annex1 of the Fort Lauderdale Criteria expands on these two requirements, particularly as to how a species may satisfy the biological criteria required by the words threatened with extinction.101
(ii)Permit requirements: export and import
ArticleIII of CITES imposes the strict regulatory requirements for trade in AppendixI species. International trade in AppendixI species requires the prior grant and presentation of export and import permits (artIII(1)). The grant of an export permit requires four different preconditions to be satisfied in the form of approvals from the Scientific and Management authorities of the State of export (artIII(2)). The satisfaction of one of the preconditions must be determined by the exporting States Scientific Authority, and three by the Management Authority. The final precondition requires the State of import to have granted an import permit prior to the export of the specimen (artIII(2)(d)).102 An import permit can only be granted where the Scientific Authority of the State of import is satisfied that the import of the species will be for purposes which are not detrimental to the survival of the species involved (artIII(3)(a)), and that the proposed recipient of any living specimen is suitably equipped to house and care for it (artIII(3)(b). In addition, the Management Authority of the State of import must be satisfied that the specimen is not to be used for primarily commercial purposes (artIII(3)(c)). The import of an AppendixI specimen requires the prior grant and presentation of an import permit and either an export permit or re-export certificate.103
(iii)Certificate requirements: re-export and introduction from the sea
The re-export of any specimen of a species included in Appendix I, meaning the export of any specimen previously imported,104 requires the prior grant and presentation of a re-export certificate (artIII(4)). A re-export certificate can only be granted when three conditions are held to be satisfied by the Management Authority of the State of re-export (artIII(4)). ArticleIII(5) prohibits the introduction from the sea of any specimen of a species included in Appendix I without the prior grant of a certificate from a Management Authority of the State of introduction (artIII(5)). A specimen is deemed to have been introduced from the sea if it has been taken in the marine environment not under the jurisdiction of any State and is imported into that State (artI(e)). A certificate for introduction from the sea can only be granted if a Scientific Authority of the State of introduction advises that it will not be detrimental to the survival of the involved species (artIII(5)(a)). The Management Authority of the State of introduction must also be satisfied that the other conditions required for the import of AppendixI species have been met.105
The strength of the trade restrictions imposed by ArticleIII lies in the requirement for the prior grant and presentation of two different permits or certificates. The double permit approach also operates as a counter-measure to illegal activity or wildlife trafficking,106 as it effectively requires the forgery of documents from two different State governments in order to attempt to utilise legal export and import routes. Moreover, the requirement for the Management Authority of the State of import or State of introduction to be satisfied that the specimen in question will not be used for primarily commercial purposes effectively prohibits international commercial trade and limits legal trade among States Parties to specimens required for scientific and educational purposes, and in limited circumstances, to hunting trophies.107
(b)AppendixII
(i)Listing critiera
There are two grounds for the listing of a species on AppendixII. ArticleII(2)(a) includes all species which although not necessarily now threatened with extinction may become so unless trade in specimens of such species is subject to strict regulation in order avoid over-exploitation. An AppendixII listing under Article II(2)(a) seeks to avoid a level of utilisation that is incompatible with the survival of the species. Essentially, AppendixII-listed species are under a potential threat of serious population decline, but should be able to sustain limited commercial trade with regular monitoring. The difficulty with the listing criteria under ArticleII(a) is that a future determination is required concerning trade and biological status (by reference to the Fort Lauderdale Criteria) of the species in question.108 In addition, AppendixII to the Convention extends protection to look-alike species (artII(2)(b)), which could potentially be confused by customs officers and other enforcement agencies, or even by the traders or traffickers themselves, as the specimen of a threatened species. Notably, there is no equivalent provision in the Convention text for AppendixI lookalike species.109 This omission was recognised and rectified in the first CoP, when the Parties clarified that AppendixI lookalike species should also be included in AppendixII.110
AppendixII includes heavily traded species with relatively secure populations as well as species which are not yet in trade but could be vulnerable iftraders suddenly switch from one target species to another.111 At present, Appendix II contains over 30,000 wild species, including well known species such as the American black bear (Ursus americanus), southern fur seal (Arctocephalus forsteri), great white shark (Carcharodon carcharias), green iguana (Iguana iguana) and queen conch (Strombus gigas).
(ii)Permit and certificate requirements
ArticleIV delineates the permit and certificate requirements for legal trade in Appendix II. Similar controls are imposed on the export and re-export of AppendixII species to those which apply to Appendix I species.112 The rules for the import of AppendixII specimens are, however, significantly less stringent. The import of any specimen of a species included in AppendixII only requires the prior grant and presentation of either an export permit or re-export certificate.113 The grant of an AppendixII export permit under ArticleIV(2) requires the Scientific Authority and Management Authority of the State of export to make identical determinations to the first three preconditions for the export of Appendix I species. Additionally, re-export certificates are required for the re-export of Appendix II specimens (artIV(5)), and introduction from the sea of any specimen of a species requires a certificate from a Management Authority of the State of introduction (artIV(6)).
(iii)Permit monitoring and reporting
As import permits are not required for Appendix II species, there is no prerequisite to the issuing of an AppendixII export permit under Article IV, which allows for trade in Appendix II specimens for commercial purposes (artIV(3)). ArticleIV(3) also requires the Scientific Authority in each Party to monitor both the export permits granted by that State for specimens of species included in Appendix II, as well as the actual exports of such specimens. ArticleIV(3) imposes an obligation on the Scientific Authorities of States Parties to advise the appropriate Management Authority of suitable measures to be taken to limit the grant of export permits where it is determined that the population status of the species may be threatened.114
(c)AppendixIII
AppendixIII contains species that are subject to regulation within the jurisdiction of a Party to the Convention for the purpose of preventing or restricting exploitation,115 and for which cooperation by other Parties is needed to control the trade (artII(3)). AppendixIII provides a mechanism whereby any Party with domestic legislation for regulating the export of species not listed in Appendix I or II can seek international help in enforcing its legislation (artXVI(1)).116 An important distinction between Appendix III and Appendices I and II is that no vote of the Parties is required to list the species on this Appendix – it is possible for any Party to unilaterally amend AppendixIII at any time simply by notifying the Secretariat.117 The restrictions imposed on trade in AppendixIII species are limited to specimens originating from the listing State,118and considerably less stringent than the regulatory requirements for AppendicesI and II.
1.3.Other provisions: reservations, exemptions and trade with Non-Party States
While it is beyond the scope of this chapter to provide a complete analysis of all of CITES provisions, certain articles are particularly relevant to the scope and strength of Party obligations.119 ArticleXIV(1), for instance, expressly provides that CITES provisions do not affect the right of each party to introduce stricter trading measures than are required by the Convention. This right has been exercised by several State Parties, especially Member States of the European Union.120 In contrast, CITES also permits States Parties to enter specific reservations with regard to any of the species listed in the Appendices, which must be submitted at the time of depositing an instrument of ratification, acceptance, approval, or accession by a State Party (artXXIII(2)). Until the reserving Party withdraws its reservation, it is treated as a Non-Party State to the Convention with respect to trade in a species, or parts, or derivatives specified in the reservation (artXXIII(3)). States Parties are also treated as Non-Party States in relation to reservations to amendments adopted to AppendicesI and II (artXV(3)), and in respect of changes to species listing under AppendixIII (artXVI(2)). While States Parties are not required to provide any reasons or justification for taking reservations, they are typically made by Parties objecting to increased protection and thus enhanced trade controls of certain species.121 ArticleX concerns the regulation of trade between States Parties and Non-Party States, and provides that comparable documentation which substantially conforms with the Conventions requirements for trade permits and certificates may be accepted from the Non- Party State engaged in such trade.
There are a number of other exemptions where the permit and licensing requirements for the trade in species protected under the Convention are modified or excluded,122 including transit or transhipment through or in the territory of a State Party while under customs control (artVII(1)), pre-Convention specimens (artVII(2)), personal or household effects (artVII(3)), as well as specimens exchanged for captive breeding and artificial propagation (artVII(4), (5)) or other scientific and exhibition purposes (artVII(6)). While some exemptions have been largely recognised as necessary to facilitate national wildlife management and conservation, others have been forcefully challenged as creating opportunities for abuse and exploitation.123
2.Criminalisation of illegal wildlife trade
The significance of CITES operation for combating the illegal wildlife trade is primarily related to the obligations imposed on States Parties for the enforcement of CITES, and the prohibition of trade in contravention of its provisions delineated above.124 While CITES was not drafted and does not operate to criminalise or prosecute illegal wildlife trade as a form of wildlife crime at the international level, ArticleVIII(1) of the Convention does require States Parties to take appropriate measures to enforce the provisions of the Convention and to prohibit trade in specimens in violation thereof. ArticleVIII(1) specifically determines that such measures shall include the penalisation of trade or possession of CITES-listed specimens, and confiscation or return of specimens to the State of export. In addition to requiring the implementation of treaty obligations, ArticleVIII also obligates States Parties to maintain implementation records and provide periodic reports to the CITES Secretariat (artVIII(7)). This responsibility of States Parties is fundamental to enabling insight into the effectiveness of controls and compliance mechanisms.125
ArticleVIII effectively requires each State Party to implement treaty obligations through domestic legislation.126 This provision functions to create the transition between international obligations and the criminal law and regulations of States Parties.127 Many scholars emphasise the incredibly general nature of the language used in ArticleVIII(1).128 As highlighted by Favre, there are no uniform provisions or legislation models suggested for adoption by States Parties.129 The inconsistencies and lack of uniformity between the different measures adopted by States Parties to implement and enforce their obligations under CITES has been the subject of extensive criticism.130 The essential argument raised by the majority of commentators is that reliance on States Parties to implement general appropriate measures to enforce and ensure compliance with CITES has resulted in the pervasive inadequacy of national legislation, which is explored in greater detail below.131
V.Administration
Administration of CITES refers to the implementation of the Conventions provisions in relation to the regulation of international wildlife trade and criminalisation of illegal trade. The elaborate nature of the administrative machinery established by the CITES regime has been emphasised by several commentators,132 including the effective cooperation and collaboration between the different administrative bodies.
1.International administration
The Conference of the Parties, or CoP for short, established under ArticleXI of the Convention, is the principal administrative and decision-making body for the implementation of CITES.133 The Conference provides guidance and recommendations on the Conventions operation and compliance mechanisms.134 The recommendations of the CoP are issued as either Resolutions or Decisions.135 Resolutions are intended to provide long-standing clarification on the implementation of certain provisions of CITES, while decisions are typically of a less permanent nature. Although these resolutions and decisions are only regarded as soft law,136 the recommendations of the CoP have been integral in improving understanding of, and compliance with, Parties obligations under the Convention.137 CoP Resolutions in particular effectively provide concrete content to the broadly stated obligations in the text of the Convention.138 Arguably one of the most significant roles of the CoP has been in guiding the progress and consistency of national implementation measures, which in turn has supported the capacity of States Parties to combat the illegal trade in wildlife.139 This includes in particular the clarification the CoP has provided on issues such as transit/custom controls and document verification procedures, training and equipment guidelines for wildlife law enforcement professionals, as well as methods for improving cooperation between the government authorities and agencies responsible for CITES enforcement.140
The roles and functions of the CoP are executed in conjunction with the CITES Secretariat,141 established under ArticleXII (artXVII). The CITES Secretariat performs various functions including the arrangement of Party meetings and preparation of numerous reports and draft resolutions.142 Key responsibilities of the CITES Secretariat include the collection and review of compliance data, as well as the publication of CoP recommendations and Notifications to the Parties. The third dimension to the international administration of CITES is the permanent committees established by the CoP to support the CITES Secretariat.143 The Standing Committee is particularly significant,144 as it provides policy and operational guidance to the Secretariat and CoP, but also has developed the function to respond to non-compliance through special reports, written cautions and warnings, compliance action plan requests, and finally, recommendations for the suspension of commercial or all trade with the non-compliance State Party.145 The ability of the Standing Committee to effectively penalise States Parties is cited by some authors as a powerful mechanism for enforcing Article VIII compliance obligations,146 while others assert that the threat of trade sanction against states for departures from treaty norms are more likely to be negotiated, extended, and forgiven on promise of more help, more money, and better behaviour in the future.147
2.Domestic administration
At the domestic level, the listing and permit requirements of the Convention are administered by the Management and Scientific Authorities of each State Party. The Management and Scientific Authorities of States Parties not only create a global network of institutions dedicated to administering the Convention, but also provide the foundation for the implementation and enforcement of CITES provisions which regulate, restrict and eliminate forms of international trade in wildlife.148 As highlighted in the earlier examination of the operation of CITES, the State authorities are responsible for considering the available scientific and trade data on a particular species when making a determination on whether or not the trade in question is a current or potential threat to the survival of the species.149
VI.Experiences and critique
1.Contested approach to ecological conservation
CITES is widely regarded as the benchmark international agreement for the global conservation of endangered species of flora and fauna. Although the Convention was fundamentally drafted and implemented as a trade agreement for the regulation of the international wildlife trade, many authors underscore that an inherent dimension to the CITES regime is to secure the conservation of vulnerable wildlife.150
A strong challenge to this perspective has been raised by scholars who contend that recognition of even an indirect role of CITES in wildlife conservation is misplaced.151 A range of environmental justice and animal welfare activists underscore that while CITES may protect endangered wildlife to the extent that it restricts and eliminates trade in certain species, the Convention nonetheless operates to legalise commercial trade in multiple thousands of species listed on AppendixII.152 Bowman, for example, stresses that while the text of the Convention imposes stringent welfare obligations on States Parties, these
The anthropocentric values underlying international conservation treaties and the commodification of wildlife are contested by legal and conservation scholars on the basis of ethical and animal welfare grounds,153 but also due to the consequences for environmental and wildlife crime.154 One of the most serious ramifications of the sustainable use principle and the legalisation of trade in wildlife and their derivatives is the creation of parallel black markets for the illegal trafficking and trade in endangered species.155 Several commentators have addressed the relationship between trends and characteristics of the illegal wildlife trade and the various exemptions and reservations allowed by CITES, as well as the substantial links between legalised markets, trade restrictions and the increased demand for wildlife parts and products.156 The critiques aimed at the Conventions approach to ecological and biodiversity conservation nevertheless provide strong arguments as to how certain aspects of the CITES regime actually exacerbate wildlife trafficking and the demand for illegal trade.157 However, the author determines that it would be incorrect and dismissive to conclude that CITES has had no positive contributions to the preservation of wildlife populations.158 While of course it would be inaccurate to conclude that the permit system operates perfectly, the elaborate administrative structure of the Convention has proven effective in facilitating regular oversight and review of species trade and conservation status.
2.Narrow scope and coverage
Perhaps the most common argument raised against the role of CITES in relation to international responses against the illegal wildlife trade is the fact that CITES is restricted to the regulation and enforcement of international trade. The Convention does not address or extend to the diverse range of other threats to wildlife preservation, such as habitat loss, climate change, pollution/hazardous waste, or animal cruelty.159 Critically, the Convention does not explicitly refer or include any express provisions relevant to the illegal wildlife trade, or wildlife crime, beyond the extent to which it requires States Parties to implement appropriate measures at the domestic level.
This critique of CITES role in international responses against wildlife crime is often countered by arguments regarding the flexibility of the Conventions administrative bodies and institutional mechanisms to extend its focus to the phenomenon of global wildlife crime.160 A number of authors stress that the responses of CITES to the illegal wildlife trade cannot simply be determined by reference to the text of the Convention,161 and highlight the increasing prominence of the CITES Secretariat and CoP in providing guidance and recommendations specific to wildlife crime.162 Numerous resolutions have been issued by the CoP in relation to wildlife crime, including Resolution Conf. 17.4 on Demand reduction strategies to combat illegal trade in CITES-listed species, Resolution Conf. 16.6 (Rev CoP17) on Prohibiting, preventing, detecting and countering corruption, which facilitates activities conducted in violation of the Convention, and Resolution Conf. 11.3 (Rev CoP17) on Compliance and enforcement. The relevance and importance of CITES as part of international action for preventing and supressing wildlife crime has also been underscored in two UN General Assembly Resolutions,163 which recognised the role of CITES as the primary international legal framework to counteract wildlife crime, and its contributions in other UN and non-governmental responses.
3.Challenges to enforcement and compliance
In discussing the provisions of CITES pertaining to the prohibition and penalisation of international trade in contravention of its provisions, it has already been highlighted that the enforcement of the Convention is constrained to the domestic level. Geoffrey Wandesforde-Smith determines that the inability of CITES to effectively respond to the illegal international wildlife trade is as simple as the fact the Convention requires implementation and enforcement through domestic legislation.164 He stresses that the only real power to combat the threat and consequences of the illegal wildlife trade lies with domestic law, domestic police and rangers, domestic prosecutors, domestic courts, and domestic conservation bureaucracies.165 Despite the progress of the CITES Secretariat and CoP in facilitating guidance and mechanisms to support consistent national implementation of CITES obligations, it remains the case that approximately half of the State Parties to the Convention have not implemented appropriate measures at the national level for the enforcement of the Conventions provisions.166 It is important to clarify that the vast majority of multilateral environmental agreements and other environmental or wildlife treaties are not self-executing, and also do not provide for enforcement mechanisms at the international level.167 Thus, CITES is not in any sense exceptional in requiring States Parties to implement domestic enforcement provisions.
However, there is significant concern within the literature that the gravity of the wildlife trafficking problem has moved beyond mere attempts to achieve consistent and operational compliance with CITES provisions.168 On the issue of enforcement, Wandesforde-Smith as well as John Heppes and Eric McFadden emphasise that there is an even more serious problem with enforcing the legislative provisions adopted by States Parties.169 Lack of human capacity and economic resources across all States Parties is a chronic weakness, especially so in developing countries where even in the rare instances when prosecutions are brought and cases tried,170 underlying problems associated with forensic and judicial processes results in dismissals, waived fines, and reduced or suspended sentences.171 Overall, there are very weak prospects for the implementation of international legal standards for the protection of endangered species in the legal and judicial systems of States Parties, notwithstanding the substantial focus and efforts of the CITES administration.172 Despite the pervasive global threat of wildlife trafficking, it is clear that the limited political will and commitment of States Parties undermines the effectiveness of CITES as a regulatory mechanism.173
VII.The way ahead, conclusion
The prominent recommendations for the future role of CITES are often presented in the context of the critiques of the Conventions operation and relevance to combating the illegal wildlife trade raised above. It is clearly apparent that leading scholars, experts and professionals highlight valid criticisms and obstacles associated with the role of CITES in combating the illegal trade in endangered species of wild flora and fauna. It is widely known and repeatedly emphasised, notes Hennie Strydom, that the Convention is constrained in any contributions to preventing and suppressing wildlife crime as a result of its limited scope and application to the regulation of international trade, and reliance on national legislation and enforcement mechanisms to ensure compliance.174 Thus, the majority of authors determine that any future or enhanced role for CITES in responding to the complex scale and threat of the illegal wildlife trade requires improving strategic cooperation with other critical environmental and criminal frameworks relevant to combating wildlife crime. To this end, there is an increasing focus on opportunities to enhance collaboration with existing multilateral instruments including the 1992 Convention on Biological Diversity, the 1972 Convention Concerning the Protection of World Cultural and Natural Heritage, the 2000 UN Convention against Transnational Organised Crime, and the 2003 UN Convention against Corruption.175
There has been extensive academic debate about how national laws and criminal law responses of States Parties could be harmonised. However, in recent years there is growing recognition that consistent and powerful international enforcement responses to wildlife crime may ultimately require the adoption and implementation of a multilateral convention that is specific to preventing and suppressing wildlife crime.176 While a specific convention with effective monitoring and enforcement mechanisms would require significant political will and agreement, it is very clear that the illegal wildlife trade, and other associated forms of wildlife crime, present too significant of a threat to ignore.
In conclusion, the author stresses that despite the limitations of CITES role in the fight against wildlife crime, it does remain the only international legal instrument to facilitate any action against the unsustainable and illicit international trade in endangered species. CITES imposes rigorous and substantive obligations on States Parties, and has also established intricate administrative machinery in order to monitor both trade levels and the implementation of necessary enforcement measures through national legislation.177 Thus, in the absence of any other long-term and binding commitments to counteract the illegal wildlife trade, the author urges continued scholarship and analysis as to how the international frameworks for combating wildlife crime can be strengthened at all levels of governance and enforcement. 
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Chapter Seven

The Role of the Convention on Biological Diversity in Combatting Wildlife Trafficking

Nadja Lazar
Conserving biological diversity is a complex task and requires a multi-disciplinary approach. Wildlife trafficking is one of the problems endangering biological diversity. The Convention on Biological Diversity is an international treaty and aims at protecting biological diversity as a whole. It offers instruments that are meant to consider many of the reasons for the decline in biological diversity such as wildlife trafficking. Through domestic implementation the goals of the Convention on Biological Diversity are translated into national guidelines and laws. To successfully prevent wildlife trafficking it is necessary to make use of the full potential of the Convention on Biological Diversity and tackle the problems on the grounds of legal, environmental, as well as ethical considerations.
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I.Introduction
There is widespread agreement that wildlife trafficking and associated forms of wildlife crime pose a serious threat to biological diversity.1 Demand for plants, animal parts and other derivatives threatens thousands of wild species of flora and fauna.2 One of the pervasive consequences of wildlife trafficking is that numerous species becoming threatened with endangerment or extinction.3
A critical component to addressing wildlife trafficking on a global scale is to enhance the protection of biological diversity.4 This chapter examines the role of the Convention on Biological Diversity in relation to wildlife trafficking.5 Specifically, this chapter evaluates the present and potential ability of the Convention on Biological Diversity to prevent loss in biodiversity caused by wildlife trafficking. This chapter shows that whether States Parties to the Convention will implement internal measures to prevent and suppress wildlife trafficking primarily depends on the internal politics and priorities of the state in question.6
Part II of this chapter provides a discussion of the meaning of biodiversity in the context of the Convention on Biological Diversity. In addition, this part addresses the relationship between biodiversity loss and wildlife trafficking. Part III provides a detailed review of the aims and structural elements of the Convention on Biological Diversity, including its implementation and relationship with other relevant international conventions, especially the Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES).7 Part IV assesses the current problems which impede the effective prevention of wildlife trafficking, and offers insights as to how the Convention on Biological Diversity may contribute to the international and domestic responses against wildlife trafficking.
II.Context
1.Protecting biological diversity
Biodiversity under the Convention on Biological Diversity refers to the entire range of life existing on this planet, including ecosystems, plants, animals, and micro-organisms. Biodiversity also comprises the diversity of species, the genetic differences between species, and the variety of ecosystems.8
Biodiversity provides indispensable services for society.9 Only the various forms of life and their interrealtedness have made earth habitable.10 Biodiversity provides essential necessities for human life, such as clean air, water, food, natural medicines, fertile soil, and other natural resources.11
There are scientific, economic, and ethical components associated with the protection of global biodiversity.12 Clearly, from an economic perspective, significant value can be placed on the natural environment in terms of services it provides to humans.13 The conservation of biological diversity is said to be an economically sound investment.14 The decline, respectively the permanent extinction of certain species and subspecies comes at much a greater cost in comparision.15
2.The impact of wildlife trafficking on biological diversity
Global biodiversity loss caused by wildlife crimes, including wildlife trafficking, is comparable to other environmental threats such as global warming and pollution.16 The pervasive impact of wildlife trafficking includes, inter alia, the poaching and killing of wild species of flora and fauna, the introduction of non-native species through transportation, and through the spread of disease carried in wild species and products. The exploitation of the natural environment by humans is directly linked to the endangerment and extinction of many animal and plant specied.17
All ecosystems depend on the interaction between animals and plants.18 For example, animals act as carriers of plant seeds by transporting microbes through fur, feathers or digestive tracts.19 Additionally, water quality, dung removal, the carbon cycle, decomposition and pollination of plants may be affected by the loss of biological diversity.20 Amphibians, for instance, contribute to high water quality,21 mammals crush seeds,22 dung beetles remove dung23, worms tend to the carbon cycle,24 seabirds enable decomposition, and birds help pollinate plants.25 Each creature plays an important role in the proper functioning of an ecosystem. As a result of the interdependencies between all organises within an ecosystem, the disappearance of one animal species, or the anthropogenous addition of a new species to a particular ecosystem, has critical ramifications.26
Furthermore, it is acknowledged that the impact of wildlife trafficking extends beyond environmental consequences.27 Wildlife trafficking also results in the loss of state revenue and economic opportunities for developing countries.28 Due to the relationship between wildlife trafficking and organised crime, the profits associated with wildlife trafficking are often obtained by organised crime networks.29 Wildlife trafficking can thus threaten the economy, livelihoods, good governance, and the rule of law.30 Ultimately, wildlife trafficking hinders the achievement of sustainable development and environmental sustainability,31 both of which are objectives of the Convention on Biological Diversity.32
Risks may also arise through the enactment of regulations governing the legal trade, for example under CITES.33 Such regulations could lead to the aggravation of wilflife trafficking, as the mere existence of a legal market offers options to infiltrate wildlife illegally.34 Wildlife trafficking is also inevitably linked to concerns surrounding animal cruelty.35
The impact of wildlife trafficking are not constrained by state borders.36 The continuing decline in species demonstrates that existing control mechanisms such as trade regulations in threatened and endangered species are not adequate to address the ongoing impacts of wildlife trafficking.37
III.Characteristics of the Convention
1.Purposes and content
The Convention on Biological Diversity represents the first global agreement which considers all aspects of biological diversity.38 The Convention has been described as the key instrument for the conservation and sustainable use of biodiversity.39 States Parties to the Convention commit to undertake national and international measures aimed at the three purposes of the Convention on Biological Diversity: the conservation of biological diversity, the sustainable use of its components, and the equitable sharing of benefits arising out of the utilization of genetic resources.40
The Convention on Biological Diversity is a framework agreement.41 The provisions under the Convention are mostly expressed as overall goals and policies which can be adjusted to domestic legal systems.42 Besides substantive provisions, some of which are dealt with in more detail belown, the Convention on Biological Diversity also provides for institutional arrangements with regard to further development and for monitoring the implementation of the Convention.43 The Convention on Biological Diversity provides for three bodies in particular: the Conference of the Parties (CoP), the Subsidiary Body on Scientific, Technical, and Technological Advice and the Secretariat.
2.Implementation
A complex system of processes and instruments for the implementation of the Convention on Biological Diversity has been developed over time.44 There is a vast number of different programs of work, guidelines, principles and other Conference of the Parties decisions governing the Convention on Biological Diversity.45
States Parties to the Convention on Biological Diversity are obliged to adopt national strategies, plans, or programmes in order to implement provisions of the Convention.46 They are required to make adjustments in all relevant sectors that touch wildlife trafficking, as far as possible and appropriate, to make sure to be in line with the Conventions goals.47 Parties fulfil those obligations by establishing National Biodiversity Strategy and Action Plans (NBSAPs). Such plans serve the successful implementation of the Conventions objectives. They name threats to biological diversity specific to each State Party and necessary steps to counter those threats.48 Measures set out in the Convention on Biological Diversity are translated into national action through theses plans.49 For this reason, the plans are are of high relevance for the implementation and achievement of the Convention goals.50
The Conference of the Parties developed the Strategic Plan for Biodiversity 20112020 and the Aichi Biodiversity Targets.51 These instruments are intended as an inspiration for the parties to put biodiversity-related goals into action.52 They have, however, been criticised for lacking concrete guidance in developing measures and tools, including legislative instruments, to improve national compliance.53
NBSAPs are supposed to define and prioritize targets from the Strategic Plan for Biodiversity 20112020 and the Aichi Biodiversity Targets which are of particular importance to the respective country.54 They outline the required action to meet the identified targets.55 In addition, NBSAPs should highlight the benefits of biodiversity and ecosystem services regarding human well-being, poverty eradication and national development, as well as the economic, social and cultural values of biodiversity.56
It must be emphasised that NBSAPs are not binding legal texts.57 Moreover, NBSAPs are not static.58 Their implementation is supposed to be evaluated on a regular basis.59 Based on the results of such assessments, the information gained must be used to improve NBSAPs.60 They are subject to constant and ongoing development.61
The Convention on Biological Diversity further provides for a report mechanism.62 National reporting aims at providing information on measures taken to implement the Convention and show what impact those measures have had so far.63 However, national reports64 are not individually examined. The Conference of the Parties merely takes a conclusion on the overall results of these reports which are prepared by the Convention on Biological Diversitys Secretariat.65 Analysis by the Convention on Biological Diversitys Secretariat rather focuses on quantity (eg the percentage of parties with biodiversity-related legislation in place) than on quality of the reported measures.66 Generally speaking, it can be said that monitoring national implementation only goes as far as to indicate trends and some best practices but is not used to point out weaknesses of certain states or identify those countries in need of assistance.67 Inadequate implementation was also one of the reasons leading to the international communities failure to meet the global target of reducing the loss in biological diversity by 2010.68 Reasons thereof range from insufficient efforts of implementation and failing to integrate biodiversity issues into broader policies to the ignorance of underlying causes of biodiversity loss, the insufficient consideration of the real benefits of biological diversity and the failure to integrate the costs of its loss into the planning and managing of every human activity that affects biodiversity in any way.69 Nearly all of the latest reports had to conclude that biological diversity is suffering from ongoing decline.70
Therefore, the Convention on Biological Diversitys institutional framework is, despite its emphasis on domestic implementation, characterized through the lack of mechanisms to monitor implementation and compliance effectively on the national level.71
3.Relationship to CITES
Article 22 of the Convention on Biological Diversity sets out rules for the application of its provisions in relation to other international conventions. Accordingly, where the Convention on Biological Diversity conflicts with another convention, the provisions under the Convention on Biological Diversity prevail if exercising another Conventionss provision would seriously damage or threaten biological diversity.72
There is one international treaty which needs to be looked at more closely in connection with the Convention on Biological Diversity: CITES regulates international trade of all species listed in its appendices. It aims at ensuring that trade in wild animals and plants does not threaten the conservation of species.73 CITES regulates the trade in over 35000 animal and plant species by categorizing them into three appendices.74 CITES only protects species which are either under serious threat of extinction or are likely to become threatened in the future.75 Species that are not listed under CITES and therefore not protected against trade.76
Collaboration with CITES mostly takes place with regard to technical matters. The Convention on Biological Diversity does not occupy a strong role regarding enforcement. The experience of CITES thereof is a valuable source of knowledge for the Convention on Biological Diversity.77
Wildlife trafficking clearly has negative effects on species conservation which CITES is not always able to tackle effectively, mainly based on its one-sided approach to the matter. One of the Convention on Biological Diversitys purposes is to conserve biological diversity as a whole.78 Therefore, the Convention on Biological Diversity may step in where the CITES is too weak or unsuitable to ensure the effective conservation of species. Notably, there is little empirical proof of whether trade regulations actually help in conserving species sustainably.79 Moreover, CITES only sets rules for the international legal trade. It does not address illegal activities as such.80 Scenarios in which products are illegally traded within one country, meaning not leaving the domestic sphere, are outside the scope of CITES as well.81 Apart from putting up trade bans for certain endangered species, CITES establishes regulations for the legal trade in species not directly threatened with extinction. This can lead to an increase in the illegal trade as the mere existence of a legal market offers options to infiltrate wildlife illegally.82 This interplay has the potential to pose a serious danger to the conservation of biological diversity.83 In the case of such a conflict emerging between provisions of the CITES and such of the Convention on Biological Diversity, Article 22 of the Convention on Biological Diversity needs to be applied which may lead to the non-application of the CITES provision in question.84
Economic incentives for conservation and sustainable use, the social background of countries obligated to the implementation of anti-wilflife trafficking laws under CITES and the Convention on Biological Diversity play a very important role in assuring effective and sustainable conservation.85 The integration of these spheres functions as a crucial prerequisite to the effective prevention of wildlife trafficking and is encompassed under the Convention on Biological Diversity.86
IV.Current challenges
For one, the mere existence of wildlife trafficking and the ongoing decline of biological diversity indicates that the Convention on Biological Diversity did not live up to its goals. Insufficient implementation on the national level as well as a lack of financial and human resources are key problems. Ultimately, the Convention on Biological Diversity remains a framework agreement. This means, whether or not the necessary action takes place on the domestic level is dependent on the respective domestic instruments as well as the political and moral will on the national level. This in turn requires the acceptance that humans owe a duty towards the non-human species of this planet.87
Where there are human and non-human or ecological interests involved, history proves that non-human as well as ecological interests are perceived as secondary. As a result, legal instruments commonly treat non-human species as property and prioritise human and especially economic interests over environmental issues.88 The issues related to the anthropocentric worldview are endless and represent one of the big challenges also regarding the fight against wildlife trafficking. A States failure to perform full implementation is therefore often based on economic and political considerations.89 In such cases, the principle of state sovereignty may act as a justification for the statess non-compliance.90 The enforcement of wildlife laws in particular is inadequate in virtually all jurisdictions.91 The main reasons for these circumstances are a lack of sufficient human and financial resources – compared to the resources allocated to mainstream law enforcement agencies – and various conflicts of interests.92
Additionally, wildlife trafficking is often treated as a strictly environmental matter. The existing legislation for wildlife-related crimes often ignores the multi-faceted nature of these crimes and treats them as minor offences.93 As a fact, wildlife trafficking often violates various legal fields, such as tax laws, anti-money laundering laws and may also touch upon organized crime, violence against other humans, trafficking and even funding of non-state armed groups.94
Moreover, wildlife trafficking is often treated reactively, and too little efforts are put into its prevention.95 There is proof that law enforcement fails to follow up on wildlife traffickers becoming more and more sophisticated and elaborate in their techniques.96
Further problems are inconsistency of legislations, in sentencing and lack of police priority and inconsistency in policing approach.97 Especially crime involving non-endangered species is inconsistently dealt with.98
1.Ethics and the Convention on Biological Diversity
Never before did society dispose of so much knowledge on the complexity of the social and mental lives of other animals. Today, humans have the ability to understand at least part of the undeniable interdependence between themselves and other life on this planet.99 Nonetheless, human civilization lives in constant contradiction regarding the relation with non-human beings.100
Animals are often only protected when their protection serves a human interest.101 The Convention on Biological Diversity makes no exception and does not assign any direct rights to non-human species. Originally it was proposed to define biodiversity as a common heritage of humankind.102 However, this conception was rejected. Most of the components of biological diversity can be associated with an area of a certain national jurisdiction.103 Therefore, firm emphasis has been placed on sovereign rights over biological resources.104 As a result, a state may determine rules for areas within its jurisdiction and the resources found in those areas.105 On the national level wild fauna and flora is often qualified as resources that should be preserved for the public good and for the benefit of future generations.106 At the same time, it is being recognized that the conservation of biological diversity is of common concern to humankind. This implies a common responsibility to protect biodiversity.107
The Convention on Biological Diversity does address the intrinsic value of biological diversity in its preamble: conscious of the intrinsic value of biological diversity []. However, it is no coincidence that such a notion is integrated in the preamble, which does not form part of the legally binding provisions of the Convention on Biological Diversity. This reflects that even if there is a certain degree of awareness that non-human species deserve protection for their own sake, society is not ready to actually put this concept into practice. In other words, one can say that the notions governing the Convention on Biological Diversity lead to provisions that regulate the use of wild fauna and flora instead of preventing it.108 Due to the principle of state sovereignty parties to the Convention on Biological Diversity may also individually define what sustainable use of their national biodiversity means.109 That is why the status of wildlife differs from country to country and depends on the cultural background of each state.110
2.Inherent value of non-human species
It is generally accepted that human beings have an inherent value. Specifically, such value includes attributes as the capacity to make choices, personal autonomy and the ability to act purposively.111 These traits are said to qualify a life to certain rights. Theoretical reason and empirical evidence prove that at least some non-human species can be attributed with concepts as autonomy, preference, benefit, harm, intention etc. Nonetheless, inherent value, which allows human beings to be viewed as right holders, is not granted to non-human species. To treat a matter of similar importance and of an equal demand for protection in a different way constitutes an injustice. In this context this is a form of discrimination also known as speciesism.112 It is contended that the effective protection of non-human interests requires non-human species to get recognized as inherently valuable and therefore as right holders.113 At this point it is important to note that promulgation of a right does not serve the cause if the social environment does not allow the right to be exercised.114 This notion underscores the importance of involving ethics in working towards a reconstruction of the personal relationship between humans and nature. Ultimately, such a development may contribute to reducing and hopefully eliminating wildlife trafficking.
V.The way ahead
1.Possiblities
The Convention on Biological Diversity provides several instruments which could be helpful in fighting wildlife trafficking. Generally, crime prevention can be exercised on different levels.115 Primary crime prevention serves to directly protect the potential target. This can involve taking measures which make it physically harder for an offender to commit the crime or to put the necessary structure in place which intends to catch the criminals while they attempt to commit the crime. This form of crime prevention may also serve a deterrent purpose by displaying the risks involved in committing an offence.116
To achieve effective primary crime prevention with regard to the illegal trade, it is necessary to identify the circumstances under which the crimes are committed117 and then decide what measures need to be put into place. According to Article7 of the Convention on Biological Diversity, each party undertakes steps to identify components of biological diversity which are in need of protection in order to contribute to the overarching goal of preserving biological diversity as a whole.118 The Conference of the Parties advises parties to take a step-by-step approach, starting with the implementation of Article 7(a) and (c) of the Convention on Biological Diversity.119
Hence, concerned countries are in a first step held to identify the affected species by illicit trafficking.120 Moreover, other activities which have or are likely to have significant adverse effects on the conservation of biological diversity need to be identified and their impact monitored.121 Accordingly, countries should investigate the methods of poachers, smugglers and other individuals, as well as criminal organizations involved in wildlife trafficking. It should be further analysed what impact such activities have on biodiversity.
In addition, in-situ conservation measures, the exchange of information122 as well as technical and scientific cooperation are of great importance.123 In-situ measures are provided for under Article 8 of the Convention on Biological Diversity. This provision calls for measures ranging from the establishment of a system of protected areas to the rehabilitation of degraded ecosystems and recovery of threatened species, the protection of natural habitats and the maintenance of viable populations of species in natural surroundings. Of particular relevance in this context are measures such as the establishment of protected areas and corresponding guidelines for the selection, establishment and management of such areas (art8(a), (b)), the promotion of the protection of ecosystems, natural habitats and the maintenance of viable populations of species in natural surroundings (art8(d)), the development or maintenance of necessary legislation and/or other regulatory provisions for the protection of threatened species and populations (art8(k)), the regulation or management of the relevant processes and categories of activities where a significant adverse effect on biodiversity has been determined (arts8(1), 7(c)), and finally the cooperation in providing financial and other support for measures pursuant to Article 8(a)-(l).124
Paragraph (l) concerns the mitigation of threats to biological diversity.125 Clearly, wildlife trafficking constitutes such a threat. The Conference of the Parties highlighted the importance of the exchange of information with regard to Article 8.126 Moreover, the Conference of the Parties urged the Parties to use reasonable endeavour for regional and international cooperation in the implementation of this article.127 Measures under Article 8 are supposed to be part of the NBSAPs.128
As biodiversity-related issues, such as wildlife trafficking, are of a global dimension,129 it is essential that concerned states inform one another about their individual situations and the action they take to solve their problems.130 Each experience of another involved party contains valuable information for others faced with similar problems.131 As a matter of fact, there is a significant information gap between developed and developing countries in particular.132 Therefore, Article 17 of the Convention on Biological Diversity requires its parties to exchange relevant information.133
On a different level, preventive measures may involve addressing social conditions which are linked to a certain type of crime.134 The Convention on Biological Diversity acknowledges that addressing underlying causes which drive biodiversity loss has been wrongfully disregarded in the past.135 It is essential that especially NBSAPs consider these factors. This involves the identification and implementation of a system of suited incentives and disincentives under the Convention on Biological Diversitys Article11, to prevent a loss in biological diversity sustainably.136 These measures have got to be economically and socially sound.137
This provision does not obligate the parties to establish incentive programmes as such.138 Rather, the obligation is to adopt measures which act as a motivator for conservation and sustainable use of biological diversity.139
With every country having its own background, the system of suitable incentives and disincentives may vary from party to party.140 Each party needs to work out its own comprehensive system of incentives and disincentives which supports the framework of biodiversity related rules, while it eliminates or minimizes incentives that adversely affect biodiversity at the same time.141
The most promising mixes of incentives and disincentives seem to be those systems considering quite a number of different policies, levels of government and levels of action (local, national, and international).142 At the same time, it is important to note that incentives and disincentives mechanisms are not a substitute for conservation laws and other regulatory techniques, but rather means to support and complement those.143 The Conference of the Parties has developed recommendations which should help the parties in designing and implementing incentive measures.144
Various sources also keep mentioning the importance of integrating the economic value of biological diversity into national planning and accounting.145 This may lead business and state authorities to pay greater attention to the welfare of nature if its value, and especially the costs of its destruction and necessary compensation thereof, is made apparent. Another approach may involve lowering tax rates on sustainable alternative products and by allocating subsidies to sustainably harvested productions in order to make the sector more lucrative.146 Through such measures local communities may become more inclined in fostering the protection of wildlife populations.147
Above all, crime prevention needs to be addressed in a social context.148 This includes for example education programmes, as provided for under Article13, to further consumer awareness of their impact and put social pressure on offenders. A lack of public awareness of the value of biological diversity and its depletion hinders successful conservation.149 More understanding for biodiversity-related topics will lead to more support for conservation measures.150
Parties are required to promote and encourage the understanding of the importance of biodiversity and its conservation151 by including them in their NBSAPs.152 Promotion shall take place in cooperation with the relevant institutions, including non-governmental organisations.153 The Conference of the Parties urges its parties to allocate the necessary resources to this area.154 The acceptance of the necessary conservation measures shall be furthered, too.155
The propagation through media shall be encouraged and biodiversity-related topics shall be immersed into the educational system.156 One way to approach these matters may include discussions of developing a national biodiversity strategy.157 This will lead to a biodiversity education action plan.158 With this course of action, strengths and weaknesses of the existing educational system with regard to biodiversity knowledge can be identified.159 In addition, this will allow for an overview on cultural, traditional and religious values, knowledge and practices of a specific country, which may prove useful in choosing the suitable educational and awareness-raising options.160
To sum up, effective prevention of the illegal trade is best achieved through minimising opportunities for illegal activity in combination with the establishment of a suitable system of incentives and disincentives to support the fight against wildlife trafficking as well as raising public awareness of the impact of consumer and producer behaviour.161
Ultimately, it is important to improve monitoring activity under the Convention on Biological Diversity. Especially the report mechanism162 should involve an examination of the quality of the domestic measures and thus enable the organs of the Convention on Biological Diversity to offer support and guidance to those countries where weak compliance has been detected.
2.Ethical approach
Ethics plays an important role in combatting wildlife trafficking and ethical arguments need to be considered in the drafting of international and national wildlife policies and strategies as well as legislation in order to ensure the effectiveness of such instruments. Therefore, ethics should have a prominent place in shaping NBSAPs under the Convention on Biological Diversity.
Rights and regulations are important and need to be put in place in order to fight wildlife trafficking. However, rights alone will not change anything if non-human species are mainly perceived as commodities that generate profits and are used in ways that lie in the interest of humans. Many of the problems the fight against wildlife trafficking is confronted with are tied to the anthropocentric worldview, which in turn is linked to ethical considerations of non-human life. To overcome these obstacles, a fundamental change regarding the relation between the human and non-human world is needed.163 This requires deep changes in how humans empathise with non-human well-being.164 Such fundamental change must be accompanied by transforming institutional structures and power regimes of todays world.165 Preventing wildlife trafficking is a multi-faceted quest. Above all, it requires the comprehensive acknowledgment of the inherent value of non-human species which ultimately entitles them to certain rights. What should be aimed at is the human recognition of the beauty and dignity of nature.166 Hereby a many-sided approach for social, economic and ecological transformation in addition to the legal recognition of the inherent value of non-human species is proposed.167 The author is aware that this is a lot to ask for. However, the threats and consequences of wildlife trafficking are, as we have seen, numerous and severe. Therefore, a call for drastic action is appropriate. The Convention on Biological Diversity offers many instruments, that have been discussed above, through which this approach could be realized. NBSAPs should include tactics that support and realize interaction and experience with nature on every possible level, like at schools and universities, on the corporate level, with regard to leisure time activities etc. Topics such as ethics, empathy, kindness, sustainability etc. should have a prominent place in shaping NBSAPs.
VI.Conclusion
The long-term prevention of the illegal trade with natural resources calls for a combination of a great number of actions. Supply and demand reduction need to be addressed likewise.168 This can include deterrence, legal enforcement, behavioural change and the promotion of alternative livelihoods.169 The NBSAPs constitute the starting point for each country. They must highlight the importance of the prevention of illegal trade in non-human species and acknowledge that only cross-sectoral measures have the potential to lead to permanent solutions.170 National and international institutions as well as the environmental, enforcement and development sector and stakeholders involved in security and peace keeping missions need to work more closely together for the prevention of wildlife trafficking.171 Moreover, the role of ethics can no longer be underrated. The fight against wildlife trafficking will not pay out in the long run if society is not willing to rethink and rebuild its relationship towards each other and the remaining nature, including wildlife. Further research in these fields will be needed in order to develop strategies towards building societies that sustain themselves peacefully through living with nature and not against nature. With its almost global participation, its goal to conserve biological diversity as a whole as well as its broad range of possible measures aiming at this goal, the Convention on Biological Diversity may work as an engine for this project.
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Chapter Eight

Conservation Through Habitat Protection: Die UNESCO Welterbekonvention im Kampf gegen den illegalen internationalen Handel von gefhrdeten Tier- und Pflanzenarten

Theresia Angerer
Naturerbesttten unter dem Schutz der Welterbekonvention sind oftmals die letzte Bastion fr seltene, gefhrdete Pflanzen- und Tierarten, die auf intensiven internationalen Schutz angewiesen sind. Ihre Prsenz zieht verstrkt transnational organisierte Gruppen an, welche illegale Aktivitten, wie etwa Wilderei oder Holzeinschlag, betreiben. Die daraus gewonnenen Produkte gelangen in das Netz des strukturierten Schmuggels. Dieses Kapitel zeigt die Relevanz von Naturerbesttten unter dem Schutzsystem der Welterbekonvention fr den Erhalt gefhrdeter Tier- und Pflanzenspezies auf und untersucht, welche Rolle dieses bereinkommen im Kampf gegen den illegalen internationalen Handel in Fauna und Flora einnehmen kann.
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Zitierte Entscheidungen


I.Einleitung
Die Welterbekonvention1 ist als erstes bereinkommen, welches einen holistischen Zugang zu Natur und Kultur whlte,2 von der Idee geprgt, dass Orte von auergewhnlichem universellen Wert als ein Teil des Erbes der Menschheit geschtzt werden mssen.3 Die von der UNESCO gefhrte Welterbeliste umfasst heute 1121 Welterbesttten, davon 213 Naturerbesttten, 869 Kulturerbesttten und 39 Welterbesttten gemischter Natur.4
Die Weltnaturschutzunion (IUCN, International Union for Conservation of Nature) vertritt die Meinung, es handle sich bei den bereits registrierten Naturerbesttten und den Sttten von gemischter Natur um etwa 60% des tatschlichen Naturerbes.5 Aus diesem Grund soll der Schwerpunkt in Zukunft nicht auf Identifikation, sondern auf richtiger Erhaltung und nachhaltigem Management liegen. Die Welterbekonvention muss sich also mit der Frage konfrontieren, welchen Teil sie zum Erhalt der schtzenswerten Gebiete beitragen kann.6
Naturerbesttten unter dem Schutz der Welterbekonvention (bereinkommen zum Schutz des Kultur- und Naturerbes der Menschheit) sind oftmals die letzte Bastion fr seltene, gefhrdete Pflanzen- und Tierarten, die auf intensiven internationalen Schutz angewiesen sind. Ihre Prsenz zieht verstrkt transnational organisierte Gruppen an, die illegale Aktivitten, wie etwa Wilderei oder Holzeinschlag, betreiben. Die daraus gewonnenen Produkte gelangen in das Netz des industriell strukturierten Schmuggels. Diese illegalen Eingriffe fhren zu einer systematischen Abwertung des auergewhnlichen universellen Werts der Naturerbesttten und resultieren im Ernstfall, bei vollkommener Zerstrung des Naturerbes, in der Lschung von der Welterbeliste und somit im Entfall des internationalen Schutzes.7
II.Hintergrund
Der Schutz des Naturerbes war bis 1972 klar der Sphre des Vlkerrechts zugeteilt. Aus diesem Grund existierten nur sehr limitiert Verbindlichkeiten und Pflichten auf nationaler Ebene. Als Reaktion auf den steigenden Wasserspiegel des Assuan-Staudammes im sdlichen gypten Anfang der 1960er Jahre, welcher die Tempel von Abu Simbel zunehmend beschdigte, sowie im Zusammenhang mit den starken berflutungen von Florenz und Venedig 1966 war die internationale Gemeinschaft entschlossen, knftige Zerstrung von Kulturerbe durch koordinierte, globale Zusammenarbeit zu verhindern.8 UNESCO, die Organisation der Vereinten Nationen fr Erziehung, Wissenschaft und Kultur, eine rechtlich selbstndige Sonderorganisation der Vereinten Nationen, skizzierte 1971 im Hinblick auf die 1972 stattfindende Konferenz der Vereinten Nationen ber die Umwelt des Menschen in Stockholm einen Vertragsentwurf zum Schutz von Monumenten, Gebudegruppen und Sttten von universellem Wert.9
Zur selben Zeit bereitete die IUCN einen Vertragsentwurf zur Erhaltung des Naturerbes vor. Dieser Entwurf wurde nach der internationalen Prsentation im Zuge der Weltumweltkonferenz mit dem Vertragsentwurf der UNESCO zur Erhaltung des Kulturerbes kombiniert.10 Der vereinigte Vertrag, das bereinkommen zum Schutz des Kultur- und Naturerbes der Welt, kurz Welterbekonvention oder WHC, wurde 1972 von der UNESCO Generalkonferenz verabschiedet und trat 1975 nach der erforderlichen Ratifikation durch 20 Vertragsparteien in Kraft. Am 31. Jnner 2017 hatten 193 Staaten die Welterbekonvention ratifiziert.11
Trotz teils durchaus innovativer Anstze der Welterbekonvention ist dieses bereinkommen ein Kind seiner Zeit geblieben. Sprache und Wesen der Konvention sind sehr allgemein gehalten.12 Respekt vor nationaler Souvernitt und privaten Eigentumsrechten war in den 1970er Jahren in der Sphre des Vlkerrechts weitgehend unumstritten. Dies findet etwa in dem Grundsatz Ausdruck, dass sowohl die Aufnahme in die Liste als auch das Gewhren von internationaler Untersttzung eines Antrags und der ausdrcklichen Zustimmung des betroffenen Mitgliedsstaates bedarf. Anders etwa in Artikel3 des bereinkommens ber die biologische Vielfalt (Biodiversittskonvention) von 1993.13 Dort wird festgehalten, dass es sich bei der Erhaltung natrlicher Ressourcen um ein gemeinsames Anliegen der Menschheit handelt.14
Weiters ist keine Anwendung auerhalb nationaler Jurisdiktion mglich und es besteht keine Mglichkeit, die Welterbekonvention direkt durchzusetzen. Die einzige Sanktion fr Verste gegen die bindenden Regelungen ist die Lschung von der Welterbeliste.15
III.Inhalt und Aufbau der Welterbekonvention
1.Die Welterbekonvention
Die Welterbekonvention legt in ihrem Vertragstext die Rahmenbedingungen fr ein effektive Strategie zur Erhaltung des Welterbes fest. Sie definiert das Welterbe in den Artikeln 1 und 2, widmet sich in den Artikeln4 bis 7 der Etablierung eines zweistufigen Schutzsystems auf globaler und nationaler Ebene und beschreibt in den Artikeln8 bis 18 die Einrichtung und Funktionsweise der beiden wichtigsten Organe. Die Ttigkeiten dieser Organe – namentlich des Welterbekomittees und des Fonds fr den Schutz des Kultur- und Naturerbes der Welt – sind verknpft mit dem Prozess, durch welchen Staaten ihr potenzielles Welterbe identifizieren und nominieren knnen. Fr den Fall nicht ausreichender Mittel auf nationaler Ebene finden sich in den Artikeln19 bis 26 relevante Informationen fr ein Ansuchen um internationale Untersttzung. Eine wichtige Methode, um Bewusstsein zu bilden und die ffentlichkeit auf die Bedeutung des Welterbes hinzuweisen, sind Bildungsprogramme, deren Frderung in den Artikeln 27 und 28 explizit erwhnt ist. Artikel29 behandelt die Berichtspflicht der Staaten, welche die Generalversammlung der UNESCO ber Entwicklungen auf ihrem Hoheitsgebiet zu unterrichten haben. Die Artikel des letzten Teils der Konvention beschftigen sich mit formalen Fragen, wie etwa der Festlegung authentischer Vertragsversionen, Regelungen im Zusammenhang mit Ratifikation und Inkrafttreten der Bestimmungen sowie potenziellen Vertragsauflsungsoptionen.
2.Die Welterbeliste
Der Ansatz der Welterbekonvention zum Schutz gefhrdeter Spezies ist der Schutz des Habitats, um somit das berleben der Tiere zu sichern.16 Diese Habitate werden neben anderen Natur- und Kultursttten von auergewhnlichem universellen Wert auf die Welterbeliste des bereinkommens aufgenommen. Welterbesttten gemischter Natur sind solche, welche die Begriffsbestimmungen des Kultur- und des Naturerbes nach Artikel1 und 2 des bereinkommens teilweise oder ganz erfllen.17
Mit der Aufnahme auf die Welterbeliste unterliegen die Habitate gefhrdeter Tier- und Pflanzenarten offiziell dem Schutzsystem der Welterbekonvention. Die Vertragsstaaten sind angehalten, Welterbesttten effektiv zu schtzen und fr die kommenden Generationen zu erhalten. Auch Handlungen, welche direkt oder indirekt das Welterbe anderer Staaten gefhrden knnen, sind gem Artikel6(3) zu unterlassen.
3.Die Rote Liste
Neben der Welterbeliste gibt es die Rote Liste des gefhrdeten Welterbes.18 Wenn eine Welterbesttte mit schwerwiegenden Gefahren konfrontiert ist oder grere Eingriffe notwendig sind und in beiden Fllen der betroffene Staat um internationale Untersttzung gebeten hat, so kann das Komitee jederzeit mit einer Mehrheit von zwei Dritteln beschlieen, die Sttte auf die Rote Liste zu setzen.19 Dies geschah beispielsweise mit dem Keoladeo Nationalpark in Indien in den 1980er und 90er-Jahren als Reaktion auf den starken Rckgang der Nonnenkraniche.20
Von den 213 Naturerbesttten befinden sich 17 auf der Roten Liste, zum Beispiel das Wildreservat Selous in Tansania, die tropischen Regenwlder von Sumatra in Indonesien oder die Nationalparks Garamba, Virunga, Salonga und Kahuzi-Biega in der Demokratischen Republik Kongo.21 Elf der 17 gefhrdeten Naturgter befinden sich auf dem afrikanischen Kontinent.
4.Organe
Die wichtigsten Akteure der Welterbekonvention sind die Vertragsstaaten, welche sich um die nationale Umsetzung und Durchsetzung kmmern.
Die Generalversammlung der Vertragstaaten befasst sich gem Artikel8 mit der Wahl der Mitglieder des Welterbekomitees und legt den Prozentsatz der Mitgliedsbeitrge fr den Welterbefonds fest.22
Das Welterbekomitee besteht aus 21 Mitgliedern. Ihm obliegt gem Artikel21 die Identifikation des Welterbes, die berprfung des Erhaltungszustandes der einzelnen Sttten, die Verwaltung der Welterbeliste und die Untersttzung der Vertragsparteien bei der nationalen Umsetzung.
Weiters ist ein Sekretariat, auch Welterbezentrum genannt, eingerichtet, welches gem Artikel14 mit administrativen Aufgaben betraut ist. Auerdem kmmert sich das Sekretariat um die Zusammenarbeit mit den Beratungsorganen.
Die Beratungsorgane sind die Internationale Studienzentrale fr die Erhaltung und Restaurierung von Kulturgut (ICCROM, International Centre for the Study of Preservation and Restoration of Cultural Property), sowie der Internationale Rat fr Denkmalpflege (ICOMOS, International Council on Monuments and Sites) und die Weltnaturschutzunion im Bereich des Naturerbes. Die Beratungsorgane untersttzen die Vertragsparteien einerseits bei der Umsetzung der Welterbekonvention (Artikel13) und bernehmen andererseits einzelne Kontrollfunktionen (Artikel14).
5.Fonds fr den Schutz des Kultur- und Naturerbes der Welt
Der Motor fr Effektivitt und Funktionalitt der Welterbekonvention ist der Fonds fr den Schutz des Kultur- und Naturerbes der Welt. Aus Artikel13 ergibt sich das Recht der Vertragsparteien, um finanzielle Untersttzung anzusuchen. Dies wird oftmals als ein Hauptgrund fr die starke internationale Beteiligung an der Welterbekonvention gehandelt. Das Komitee definiert hierfr drei Kategorien der Untersttzung: Dringlichkeitsuntersttzung, vorbereitende Untersttzung und Untersttzung fr Erhaltung und Verwaltung.23
Die Vertragsstaaten mssen gem Artikel15 einen einheitlichen Prozentsatz ihrer allgemeinen Zahlungen an die UNESCO in den Fonds leisten. Das jhrliche Budget der UNESCO beluft sich auf ungefhr 1,3Milliarden US Dollar. Davon stammen etwa 39% aus den Pflichtbeitrgen der Vertragsstaaten; der Rest wird durch Untersttzungsgelder, externe Beitrge und freiwillige Spenden aufgebracht.24
Der Fonds fr den Schutz des Kultur- und Naturerbes der Welt kann jhrlich etwa 4Millionen US Dollar zur Verfgung stellen.25 Neben den verpflichtenden Leistungen setzt sich der Fonds ebenfalls aus freiwilligen Beitrgen der Vertragsparteien sowie aus finanzieller Untersttzung von externen Akteuren zusammen. Bereits mehrere Initiativen zugunsten des Weltnaturerbes etwa Rapid Response Facility (RRF) oder Great Apes Survival Partnership (GRASP) aus dem Jahr 2001 wurden groteils aus ffentlichen und privaten Spenden finanziert.26 RRF gewhrt Einzelfrderungen, entscheidet ber die Vergabe innerhalb eines Zeitraumes von etwa acht Tagen und ermglicht somit eine akute Reaktion in Notfllen.27 GRASP befasst sich mit dem Schutz der Menschenaffen und dem Erhalt ihrer natrlichen Lebensrume.28
6.Rechte und Pflichten der Vertragsstaaten
Gem Artikel4 der Welterbekonvention erkennen alle Vertragsstaaten abstrakt ihre Aufgabe an, die Identifikation, den Schutz, die Erhaltung, die Prsentation und die Weitergabe von Kultur- und Naturerbe auf ihrem Territorium an die nchsten Generationen zu sichern. Zu diesem Zweck hat die Welterbekonvention die Welterbeliste und die Rote Liste des gefhrdeten Welterbes eingefhrt. Es ist allerdings irrelevant fr die Schutzverpflichtung der Staaten, ob das Erbe bereits auf der Liste zu finden ist; auch noch nicht durch das Abkommen erfasste Sttten fallen in die Verantwortung der Mitgliedsstaaten. Die Liste selbst dient der Identifikation und Abgrenzung der einzelnen Sttten und dies obliegt gem Artikel3 den Vertragsstaaten, auf deren Territorium sie sich befinden. Sollte der Implementationsprozess Probleme bereiten oder ist der Vertragsstaat nicht in der Lage, ihn selbst zu bewltigen, erwchst aus Artikel4 das Recht, um internationale Untersttzung anzufragen. Dies gilt auch fr Schwierigkeiten bezglich der Erhaltung.
Besonders relevant im Zusammenhang mit den Schutzverpflichtungen ist Artikel6(3). Hier heit es, dass die Vertragsstaaten sich verpflichten, Handlungen zu unterlassen, die direkt oder indirekt das Welterbe anderer Staaten gefhrden knnen. Beispielhaft hierfr ist die Bitte um Kooperation, welche das Welterbekomitee 2005 an den Sudan richtete, um die grenzberschreitende Wilderei betreffend die Demokratische Republik Kongo bestmglich zu unterbinden.29 Hieraus ergibt sich somit eine konkrete Verpflichtung, whrend Artikel4 lediglich das Anerkenntnis fordert, dass es in erster Linie die Aufgabe der einzelnen Vertragspartei ist, die Identifikation, den Schutz, die Erhaltung, die Prsentation und die Weitergabe von Kultur- und Naturerbe auf ihrem Territorium an die nchsten Generationen zu sichern. Hierfr muss gem Artikel4 alles in den Krften des Vertragsstaates Stehendes getan werden unter vollem Einsatz seiner eigenen Hilfsmittel und gegebenenfalls unter Nutzung jeder ihm erreichbaren internationalen Untersttzung und Zusammenarbeit, insbesondere auf finanziellem, knstlerischem, wissenschaftlichem und technischem Gebiet.
In Artikel5 finden sich erluternde Beispiele, welche Manahmen etwa getroffen werden sollen, um den Anforderungen von Artikel4 zu gengen. Hierbei wird der Bogen von einer untersttzenden allgemeinen Politik, ber die Einrichtung von Dienststellen fr den Schutz und die Erhaltung des Kultur- und Naturerbes hin zu geeigneten rechtlichen, wissenschaftlichen, technischen sowie Verwaltungs- und Finanzmanahmen gespannt. Die Vertragsstaaten sind aber nicht erfolgsverpflichtet; es reicht gem Artikel5 aus, dass sich jeder Vertragsstaat bemhen [wird], nach Mglichkeit und im Rahmen der Gegebenheiten seines Landes zu handeln.
Konkrete Verpflichtungen ohne Abwgungsmglichkeiten ergeben sich fr die Vertragsstaaten somit nur in Bezug auf die Naturerbesttten anderer Vertragsstaaten.
Die Welterbekonvention entstammt weiters einer Zeit, in welcher, noch mehr als heute, die absolute staatliche Souvernitt als gegeben angesehen wurde. Ein Vorsto in Richtung internationaler Kooperation zur effektiven Erhaltung des Welterbes findet sich allerdings in Artikel6(1):

Unter voller Achtung der Souvernitt der Staaten, in deren Hoheitsgebiet sich das in den Artikeln 1 und 2 bezeichnete Kultur- und Naturerbe befindet, und unbeschadet der durch das innerstaatliche Recht gewhrten Eigentumsrechte erkennen die Vertragsstaaten an, da dieses Erbe ein Welterbe darstellt, zu dessen Schutz die internationale Staatengemeinschaft als Gesamtheit zusammenarbeiten muss.
Gibt es somit zwar keine Mechanismen, die eine Intervention von auen legitimieren, so findet sich doch in Artikel6(1) ein starker Appell zur verstrkten internationalen Kooperation und der Hinweis darauf, dass die einzelnen Kultur- und Naturerbesttten einen Teil des universellen Erbes der Menschheit darstellen.30 
Schlielich sollen auch moralische Argumente die Befolgungsbereitschaft erhhen. Dies ist ein verstndliches Instrument, schlielich fut die Effektivitt der Welterbekonvention doch zu einem Teil auf dem Stolz der Staaten auf die Welterbesttten innerhalb ihres Hoheitsgebietes.
IV. Aufnahme in die Welterbeliste
1.Aufnahmekriterien
Plant ein Vertragsstaat, ein Naturgut zur Aufnahme in die Welterbeliste vorzuschlagen, so mssen drei Punkte beachtet werden: (1) der potenzielle auergewhnliche universelle Wert, (2) die Integritt der Natursttte und (3) ein intaktes Managementsystem im Vertragsstaat. Der Schutz im Bereich des Naturerbes erstreckt sich gem Artikel2 lediglich auf unbewegliche Elemente der Natur und Habitate.
1.1.Auergewhnlicher universeller Wert
Der Dreh- und Angelpunkt fr die Aufnahme einer Natursttte in die Welterbeliste ist der auergewhnliche universelle Wert. Absatz49 der Richtlinien fr die Durchfhrung des bereinkommens zum Schutz des Kultur- und Naturerbes der Welt definiert diesen als Wert, der eine kulturelle und/oder natrliche Bedeutung bezeichnet, die so auergewhnlich ist, dass sie die nationalen Grenzen durchdringt und sowohl fr gegenwrtige als auch fr knftige Generationen der gesamten Menschheit von Bedeutung ist. Weiters stellt Absatz77 der Richtlinien zur Bestimmung dieses Werts einen Kriterienkatalog zur Verfgung. Dieser umfasst zehn Punkte, wobei lediglich Punkte (vii) bis (x) fr das Naturerbe einschlgig sind. Von diesen vier Punkten sind insbesondere Kriterien (ix) und (x) relevant im Kontext mit Tieren und Pflanzen zusammenhngender Kriminalitt:
Gter sollten daher []

(ix) auergewhnliche Beispiele bedeutender im Gang befindlicher kologischer und biologischer Prozesse in der Evolution und Entwicklung von Land-, Swasser-, Ksten- und Meeres-kosystemen sowie Pflanzen- und Tiergemeinschaften darstellen;
(x) die fr die In-situ-Erhaltung der biologischen Vielfalt bedeutendsten und typischsten natrlichen Lebensrume enthalten, einschlielich solcher, die bedrohte Arten enthalten, welche aus wissenschaftlichen Grnden oder ihrer Erhaltung wegen von auergewhnlichem universellem Wert sind.31
Letzteres Kriterium ist anzuwenden, wenn sich auf einem Gebiet die wichtigsten natrlichen Habitate der am strksten gefhrdeten Tierarten befinden. Etwa 60Prozent der Naturerbesttten wurden unter anderem auf Basis von Kriterium (x) ausgewhlt. Dies bedeutet, dass Gebiete, welche wichtige und gefhrdete Arten beherbergen, spezifisch aus ebendiesem Grund zu Weltnaturerbe ernannt werden. Der Konnex zwischen gefhrdeten Tier- sowie Pflanzenspezies und Weltnaturerbe ist somit hergestellt.
1.2.Integritt
Die Voraussetzungen fr die geforderte Integritt der Natursttten unterscheiden sich fr die einzelnen Kriterien. Absatz96 der Richtlinien definiert die Voraussetzungen fr Kriterium (x) wie folgt:

Nach Kriterium x angemeldete Gter sollten die wichtigsten Gter fr die Erhaltung der biologischen Vielfalt sein. Nur die Gter, die die grte biologische Vielfalt aufweisen und/oder diese am besten verkrpern, erfllen voraussichtlich dieses Kriterium. Die Gter sollten Lebensrume zur Bewahrung der verschiedenartigsten, fr die biogeographische Region und die betreffenden kosysteme typischen Tier- und Pflanzenwelt enthalten.32
Fr die Ernennung zur Naturerbesttte sind also jene Gebiete qualifiziert, welche ein Abbild groer Biodiversitt sind oder den Prototyp eines gewissen kosystems darstellen. Gem Absatz95 soll etwa ein Gebiet, welches eine groe Vielfalt an Tier- und Pflanzenarten beherbergt, gro genug sein, um ausreichend Habitat zur Sicherung des berlebens zur Verfgung zu stellen.33
1.3.Managementsystem
Gem Absatz109 der Richtlinien besteht der Zweck des Managements darin, die Welterbesttten effektiv zu schtzen und fr die kommenden Generationen zu erhalten. Beispiele fr einen Schutz dieser Art sind klar definierte Gebietsabgrenzungen, die Einrichtung von Pufferzonen sowie reaktives und periodisches Monitoring.34
2.Aufnahmeverfahren
Formal gesehen bedarf es zur Aufnahme auf die Welterbeliste gem Artikel11(2) der Einreichung einer Bestandsaufnahme von potenziellen Welterbesttten durch denjenigen Vertragsstaat, auf dessen Territorium sich das Gebiet befindet. Vertragsstaaten sind verpflichtet, in regelmigen Abstnden – mindestens alle 10Jahre – zu kontrollieren, ob es Sttten von auergewhnlichem universellen Wert innerhalb ihres Hoheitsgebietes gibt, die einer Aufnahme bedrfen.35
Im Anschluss an die Einreichung starten der Internationale Rat fr Denkmalpflege (ICOMOS) und die IUCN den Evaluierungsprozess bezglich einer mglichen Naturerbeeigenschaft und legen dem Welterbekomitee schlielich ihre Berichte vor. Das Komitee entscheidet auf Basis der Ergebnisse ber eine Aufnahme in die Welterbeliste und hat hierbei drei Reaktionsmglichkeiten. Akzeptiert das Komitee den Antrag, so hat die Zustimmung des bewerbenden Mitgliedsstaates eingeholt zu werden, welche den Prozess besiegelt. Somit ist eine neue Welterbesttte entstanden. Sieht das Komitee die Notwendigkeit zustzliche Informationen einzuholen, oder soll eine tiefergehende Begutachtung beziehungsweise eine grundlegende berarbeitung vorgenommen werden, so kann das Komitee den Antrag an den Vertragsstaat zurckverweisen. Dem Komitee steht es auerdem frei, die Sttte nicht in die Liste aufzunehmen, hierbei ist eine vorangehende Beratung mit dem Mitgliedsstaat vonnten.36
V.Implementation
1.Nationale Umsetzung
Die Umsetzung der Welterbekonvention auf nationaler Ebene erweist sich in vielen Fllen als schwierig. Grundstzlich setzt sie sich aus periodischer Berichterstattung ergnzt durch reaktive berwachung in Sonderfllen zusammen.
Die regionale, periodische Berichterstattung an das Welterbekomitee ist als eine Form der Einhaltungsberprfung ein vergleichsweise neues Phnomen im Bereich des internationalen Umweltrechts. Dies insbesondere, weil es zu einer berprfung des Standards der nationalen Umsetzung durch einen stndigen Ausschuss kommt.37
Reaktive berwachung bedeutet Berichterstattung des Sekretariats, anderer Dienststellen der UNESCO und der beratenden Gremien an das Komitee ber den Erhaltungszustand bestimmter bedrohter Welterbegter. Dies ist dann notwendig, wenn ein Vertragsstaat Arbeiten durchfhren oder bewilligen mchte, welche Naturerbe beeintrchtigten knnten. In diesem Fall muss das Komitee benachrichtigt werden, das einen Untersuchungs- und Konsultationsprozess startet.38
Der Grad der Umsetzung auf nationaler Ebene divergiert sehr stark. Teilweise lsst sich dies auf die Mglichkeit der upward derogation zurckfhren, welche die Welterbekonvention in Artikel5 einrumt. Dies bedeutet, dass nationale Standards folglich die Anforderungen des Vertrages selbst bersteigen drfen.39
Australien prsentiert sich in einigen Fllen als Vorreiterland der innerstaatlichen Umsetzung. So stellte sich etwa 1983 im Tasmanian Dam Case die verfassungsrechtliche Frage, inwiefern die Welterbekonvention in nationales Recht inkorporiert werden musste, um den Bau eines Staudammes zu verhindern, der direkte Auswirkungen auf auf das Weltnaturerbe der Tasmanischen Wildnis gehabt htte.40 In einer knappen Entscheidung des High Courts of Australia, dem hchsten Gericht Australiens, wurde die Befugnis des australischen Gesetzgebers festgelegt, bindende Regelungen zum Schutz des Weltkultur- und Naturerbes zu erlassen.41 Auch Grobritannien42 und gypten43 beriefen sich bereits erfolgreich auf die Welterbekonvention, um Planungsprojekte mit Schdigungspotenzial zu stoppen.44 Bis dato ist Australien jedoch der einzige Vertragsstaat, welcher eine starke Rechtsprechung zur Welterbekonvention entwickeln konnte.45
Es sei angemerkt, dass das Umweltprogramm der Vereinten Nationen (UNEP, United Nations Environment Program) schon 2001 in seinem dritten Rechtsprogramm zur Weiterentwicklung des internationalen Umweltrechts (Montevideo Programme III)46 die Bedeutung des Gerichtswesens fr Umsetzung und Durchsetzung von internationalem Umweltrecht betonte und im Speziellen Richter als Schlsselgruppe zur Kapazittsbildung bezeichnete.47 Diese Linie wurde auch in der vierten Version von 2008 beibehalten.48
2.Beteiligung von nichtstaatlichen Organisationen
Eine Besonderheit der Welterbekonvention ist die Mglichkeit informeller Beteiligung von nichtstaatlichen Akteuren. In der Sphre des internationalen Umweltrechts ist derlei rar. Das bereinkommen sieht dies jedoch im Vertragstext selbst in Artikel13(7) vor.
In der Praxis kam es etwa im Fall der Jabiluka Uranmine, die im Kakadu-Nationalpark in Australien gelegen ist, nach Ausschpfung des innerstaatlichen Rechtsweges zur Anhrung eines Vertreters des Aborigines-Stammes Mirarr-Gundjeihmi vor dem Welterbekomitee.49 Zustzlich waren diverse nichtstaatliche Organisationen als Zuhrer zugegen und eine Stellungnahme des Geschftsfhrers des betroffenen Energieunternehmens wurde verlesen.50
Aufgrund dieser Beteiligungsmglichkeiten und der Einbindung der IUCN betreffend der Aufnahmeantrge der Welterbekonvention erhht sich die Transparenz und Chancen fr eine gewisse Form der Mitwirkung der Gesellschaft am Erhalt des Welterbes entstehen.51
VI.Geschtzte Tierarten, Illegaler Handel
1.Tier- und Pflanzenarten mit auergewhnlichem universellen Wert
Der Zugang der Welterbekonvention zum Schutz gefhrdeter Spezies ist der Schutz des Habitats, um somit ihr berleben zu sichern.52 Das bereinkommen darf aufgrund seines spezifischen Fokus allerdings nicht ohne Vorbehalte als allgemeines Schutzinstrument interpretiert werden. Der Anwendungsbereich umfasst schlielich nur Sttten von auergewhnlichem universellen Wert.53
Bereits der Auswahlprozess fr die Aufnahme in die Welterbeliste zeigt die Relevanz von Tier- und Pflanzenarten. Wie bereits erlutert legitimiert Kriterium (x) die Aufnahme einer Naturerbesttte aufgrund des Vorkommens einer gefhrdeten Spezies, selbst wenn sich auf dem Gebiet sonst nichts per se Auergewhnliches befindet. Dies bedeutet, dass indirekt auch einzelne Spezies geschtzt werden knnen.54 Insofern kann die Idee einer eigenen Kategorie von World Heritage Species (Welterbespezies) als berschieend angesehen werden. Die Anwendbarkeit des Schutzregimes auf gefhrdete Spezies findet sich schon indirekt in der Welterbekonvention selbst erfllt.55
Schtzt das System der Welterbekonvention nur Sttten von auergewhnlichem universellen Wert, so knnte man annehmen, dass spezifische Spezies wichtiger fr Wissenschaft und Erhaltung sind als andere. Jedoch lsst sich aus der Praxis des Welterbekomitees weder eine klare Wertung noch ein spezifischer Fokus herauslesen. So schtzen beispielsweise die grenzberschreitenden Landschaften von Daurien in Russland und der Mongolei etwa insbesondere gefhrdete Vogelarten, whrend die Lagune von El Vizcano in Argentinien vor allem Meeressuger, wie Wale, Delfine oder Seelwen, beherbergt und das Panda-Naturreservat in Sichuan, China sich auf den Erhalt des Groen Pandas fokussiert.56
2.Naturerbe in Gefahr
Das Verhltnis von Kultur- (845) und Naturerbesttten (209) auf der Welterbeliste beluft sich in etwa auf ein Verhltnis von vier zu eins. 17 der 213 Naturerbesttten befinden sich auf der Roten Liste; bei den Kulturerbesttten sind es lediglich 36. Das Verhltnis der gefhrdeten Sttten ist mit 8% bei den Naturerbesttten somit deutlich hher, whrend es bei den Kulturerbesttten nur etwa 4% sind.
Von den 213 Naturdenkmlern auf der Welterbeliste wurden 135 unter anderem aufgrund von Kriterium (x) ausgewhlt.57 Unter diesen 135 Sttten, welche die wichtigsten natrlichen Habitate der am strksten gefhrdeten Tierarten beherbergen, sind 15 der 17 rot-gelisteten Naturerbesttten.
In fast allen dieser 15 rotgelisteten Naturerbesttten finden Wilderei, illegaler Holzeinschlag und/oder illegale Fischerei statt.58 Abbildung1 stellt die einzelnen rotgelisteten Naturerbesttten und deren jeweilige Gefhrdung durch die angefhrten illegalen Handlungen dar. Hier zeigt sich, dass laut World Wilflife Fund for Nature (WWF) 14 der 15 behandelten Natursttten direkt von Wilderei bedroht sind.


Abbildung1: Konkrete Bedrohung von rotgelisteten Naturerbesttten59
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Im Bezug auf die gesamten 135 Naturerbesttten, die aufgrund von Kriterium (x) ausgewhlt wurden, sind etwa 60Prozent von illegalen Aktivitten bedroht. Etwa 30% sind von Wilderei betroffen, 18Prozent von illegalem Holzeinschlag und 12% von illegaler Fischerei. Diese schdlichen Aktivitten stellen ein nachhaltiges Hindernis fr eine effektive Erhaltung dar.60
Im World Heritage Outlook der IUCN, einem Bericht, der den Erhaltungszustand der Naturerbesttten bewertet, werden invasive Arten und der Klimawandel als aktuell grte Gefahren fr das Weltnaturerbe angefhrt.61 Betrachtet man die Liste der Gefahren allerdings im Detail, so fllt auf, dass Jagd, Fischerei, Holzeinschlag, Wilderei und Wildtierentnahme als jeweils einzelne Kategorien aufgefhrt werden.62 All diese Gefahrenfelder spielen potenziell eine Rolle fr die weitergehende Gefhrdung des Naturerbes und vor allem auch fr Handlungen im Zusammenhang mit illegalem internationalen Tier- und Pflanzenschmuggel.63
Die Folge dieser illegalen Eingriffe manifestiert sich als systematische Abwertung des auergewhnlichen universellen Wertes der Naturerbesttten und fhrt im Ernstfall, bei vollkommener Zerstrung des Naturerbes, sogar zur Lschung von der Welterbeliste. Der erste Fall dieser Art war 2007 die Lschung des Wildschutzgebietes der Arabischen Oryx im Oman. Dies geschah aufgrund einer starken Dezimierung des Oryx-Bestandes durch Wilderei und Zerstrung des natrlichen Lebensraumes und der Entscheidung des Omans, das Schutzgebiet zugunsten wirtschaftlicher Ambitionen um 90% zu verkleinern. Das Welterbekomitee sah hierin die Vernichtung des auergewhnlichen universellen Wertes und verhngte die Sanktion nach ausgiebiger Konsultation mit dem Vertragsstaat.64
Andere negative Entwicklungen sind etwa in den Regenwldern von Atsinanana in Madagaskar zu beobachten. Hier sind zwei Parks stark durch den internationalen illegalen Rosenholzhandel bedroht, obwohl ein nationales Holzeinschlag- und Exportverbot gilt. Durch die zunehmende Abholzung und die daraus resultierende Freilegung von greren Regenwaldgebieten steigt die Bedrohung der gefhrdeten Lemuren, welche zahlreich den Wilderern zum Opfer fallen. Somit zeigt sich der Zerstrungskreislauf von illegalen Aktivitten. Derlei Wechselwirkungen – verstrkte Wilderei durch Abholzung – sind hufig. Zugangserleichterungen fr Wilderer schafft allerdings auch der per se nicht verbotene Infrastrukturausbau durch Akteure der Rohstoffindustrie.65 Von den Gewinnen aus dem illegalen Handel verbleibt nicht einmal 1Prozent in Madagaskar, da vor allem einzelne international ttige Holzbarone aus den Zerstrungshandlungen profitieren.66
Verbesserte Zukunftsprognosen konnten von der IUCN im Jahr 2017 allerdings fr 14 Sttten gestellt werden.67 Unter ihnen der Nationalpark Como in der Elfenbeinkste, der 2003 auf die Rote Liste gesetzt worden war. Aufgrund einer innenpolitisch instabilen Situation sah man sich mit illegalem Goldabbau, Wilderei und Ergreifen von Wildtieren konfrontiert. Nachdem sich die politische Lage im Jahr 2012 beruhigt hatte, wurden Schutzsysteme wieder in Kraft gesetzt und die vorhandenen Tierspezies begannen sich zu erholen. Ein wichtiges Element des neuen Managementplans ist die Einbindung lokaler Gemeinschaften, die sich am Monitoring beteiligen. 2017 wurde das Gebiet von der Roten Liste gelscht. Da die Gefahren jedoch fortbestehen, sind gezielte und anhaltende Gegenmanahmen in den kommenden Jahren besonders wichtig, um den natrlichen Lebensraum der Tierarten zu schtzen.68
Eine weitere Erfolgsgeschichte stammt aus dem iSimangaliso Wetlandpark in Sdafrika. Hier wurden durch sanften Tourismus zahlreiche Arbeitsstellen geschaffen und die ansssige Bevlkerung beteiligt sich aktiv am Schutz des Naturerbes.69 
Positive Auswirkungen der Einbindung lokaler Gemeinschaften sind auch im Chitwan-Nationalpark in Nepal zu verzeichnen. Hier konnte man die natrlichen Ressourcen (Nashorn-, Tiger- und Elefantenpopulationen) innerhalb des Parks wieder regenerieren, indem man eine Pufferzone einrichtete und mit der nepalesischen Armee kooperierte. Diese sorgt nun fr Sicherheit, sodass Wilderei stark abgenommen hat.70
Diese Beispiele deuten an, dass die Welterbekonvention der Wildererei und dem Schmuggel von Tier- und Pflanzenarten mittels verstrkter Sicherheitsvorkehrungen tatschlich entgegentreten kann.
VII.Artenschutz und Internationale Zusammenarbeit
1.Assistenz im Artenschutz
Die Welterbekonvention kann den Artenschutz verschiedentlich untersttzen und somit einen Beitrag zum Kampf gegen den illegalen Handel in Fauna und Flora leisten. Allein durch die Aufnahme in die Welterbeliste erhalten Naturerbesttten internationale Anerkennung71 und dies gibt den Staaten auf wirtschaftlicher Ebene die Chance, ihre auergewhnlichen natrlichen Lebensrume weltweit zu prsentieren. Zustzlich erffnen sich fr Entwicklungslnder Finanzierungsmglichkeiten und Untersttzungsangebote in technischen Bereichen. Dies erleichtert die Etablierung von umfassenden Schutzeinrichtungen fr die Naturerbesttten auf ihrem Territorium. Die Welterbekonvention war das erste der groen vier Umweltabkommen, welches wirtschaftlich schwcheren Vertragsstaaten materielle Vorteile fr den Schutz ihrer Naturerbesttten in Aussicht stellte. Mittlerweile haben auch die anderen drei bereinkommen, das bereinkommen ber den internationalen Handel mit gefhrdeten Arten freilebender Tiere und Pflanzen (CITES),72 das bereinkommen zur Erhaltung der wandernden wildlebenden Tierarten (CMS)73 sowie das bereinkommen ber Feuchtgebiete, insbesondere als Lebensrume fr Wat- und Wasservgel von internationaler Bedeutung (Ramsar-Konvention)74 dieses System eingefhrt.75
Weiters besteht die Mglichkeit im technischen Bereich Assistenz anzubieten sowie mittels Aufklrungskampagnen und mit staatlichen oder nichtstaatlichen Akteuren beziehungsweise mit Interessensvertretern relevanter Wirtschaftssektoren zusammenzuarbeiten.76 Insbesondere aufgrund der hohen Anzahl an Vertragsstaaten erwchst aus der Welterbekonvention die Chance, Kooperationen sowohl mit Staaten, welche besonders bedrohten Wildtierbestand aufweisen, als auch mit finanziell starken Staaten und mit Staaten mit groem Territorialgebiet einzugehen.77
Um effektiv agieren zu knnen, ist es allerdings essentiell, die Welterbekonvention als Teil des Gefges internationaler Umweltschutzabkommen zu interpretieren. Die Aufforderung, mit internationalen und nationalen, staatlichen und nichtstaatlichen Organisationen zusammenzuarbeiten, welche ein hnliches Ziel verfolgen wie die Welterbekonvention, findet sich im bereinkommen selbst in Artikel13(7) sowie in den Richtlinien.78
2.Zusammenarbeit der Multilateralen Umweltabkommen
Die Welterbekonvention ist Teil des Biodiversittsnetzwerks, das sich aus den multilateralen Umweltabkommen zusammensetzt.79 Diese thematisch zusammenhngende Gruppe von Konventionen frdert verstrkte Kooperation und Koordination im Bereich der Erhaltung und der nachhaltigen Nutzung der natrlichen Ressourcen.80 Intensive Diskussionen zur tatschlichen Effektivitt der einzelnen bereinkommen auf nationaler Ebene haben die Notwendigkeit verstrkter Zusammenarbeit auf Sekretariatsebene aufgezeigt. Hierfr formte sich die Liaison Group of Biodiversity-related Conventions,81 welche neben der Welterbekonvention auch CITES, die Biodiversittskonvention, die CMS und die Ramsar-Konvention umfasst.82 Die Biodiversittskonvention wird innerhalb dieses Konstruktes als Agendasetter angesehen und gibt somit im Abstrakten den Strategierahmen vor.83
Kritik an den Umweltabkommen einzeln und in Beziehung zueinander wird einerseits wegen der mangelnden Leistungsfhigkeit und den fehlenden Ressourcen gebt.84 Andererseits ist innerhalb der einzelnen bereinkommen eine starke Divergenz zwischen den Umsetzungspraktiken der Vertragsparteien zu erkennen.85 Es ist wichtig zu sehen, dass sich die Konventionen in ihrem Entstehungsgrund und ihrem Anwendungsbereich gleichen mgen, jedoch abgesehen von der Biodiversittskonvention, welche auf gleiche und faire Verteilung der Frchte aus nachhaltiger Nutzung der natrlichen Ressourcen sowie auf deren Erhaltung abzielt, die anderen bereinkommen auf spezifische Aspekte fokussiert sind. Die Welterbekonvention konzentriert ihre Ressourcen auf den Erhalt des Welterbes, whrend etwa CITES dem illegalen Handel von bedrohten Spezies Einhalt gebieten mchte.86
Ein Bericht der jeweiligen Sekretariate der multilateralen Umweltabkommen aus dem Jahr 2005 ber eine mgliche bessere Zusammenarbeit sah unter anderem Handlungsbedarf im Bereich der Harmonisierung von Formalitten bei Richtlinien oder Kriterien.87 Auch die Vereinheitlichung von Definitionen wie zum Beispiel nachhaltige Nutzung oder wandernde Arten wurde als zielfhrend angesehen.88 Hier findet sich der Vorschlag, Kriterien fr standortbezogene Manahmen etwa im Rahmen der Welterbekonvention durch die Kriterien anderer bereinkommen zu ergnzen.89 So wre es beispielsweise zweckmig, bei der Beurteilung der Dringlichkeit von erhaltenden Manahmen bezglich bedrohter Tierarten auf die in den Anhngen von CITES getroffenen Gefhrdungseinstufungen zurckzugreifen.90
Aus Grnden der effizienten Zusammenarbeit entstanden und entstehen weiterhin weitlufige Verflechtungen zwischen den bereinkommen mittels Memoranda of Understanding. Auerdem werden gemeinsame Arbeitsprogramme eingerichtet.91
3.Welterbekonvention und CITES
Schtzungen zufolge sind etwa 45% der Naturerbesttten auf der Welterbeliste, die ebenfalls unter dem CITES-Regime geschtzt sind, von illegalen Aktivitten im Zusammenhang mit Wildtieren oder Pflanzen betroffen.92 Eine effiziente und koordinierte Reaktion auf illegalen Handel in Fauna und Flora bedarf einer Bndelung der Mechanismen beider Konventionen. Die Welterbekonvention und CITES sind in diesem Bereich aufgerufen, ihre Kompetenzen ergnzend zu strukturieren, um einen lckenlosen Schutz entlang der gesamten Wertschpfungskette des illegalen Tier- und Pflanzenhandels zu gewhrleisten.93 Whrend die Welterbekonvention sich nmlich insbesondere auf den Schutz der Naturerbesttten beschrnkt und deshalb auf das Monitoring der illegalen Aktivitten innerhalb der Sttten beziehungsweise im direkt angrenzenden Gebiet fokussiert ist, arbeiten die CITES-Akteure vorwiegend mit den Herkunfts-, Transit- und Verbraucherlndern auf einer breiteren nationalen Ebene zusammen.
3.1.Monitoring-Programme
Schon 1986 nahm das Welterbekomitee Kontakt mit dem CITES Sekretariat auf, um Kooperationsmglichkeiten im Kampf gegen den illegalen Elfenbeinhandel auszuloten. In diesem Fall waren das Wildreservat Selous in Tansania und der Nationalpark Mana Pools in Simbabwe betroffen; beide wurden ber Kriterium (x) auf die Welterbeliste aufgenommen und haben anhaltende Probleme mit Wilderei.94
Heute gibt es verschiedene Programme, fr die sowohl CITES als auch die Welterbekonvention bedeutsam sind. Beispielshaft hierfr ist MIKE (CITES Monitoring the Illegal Killing of Elephants Programme), ein standortbezogenes Monitoring-Programm, das illegales Tten von Elefanten aufzeichnet und Zunahmen von Wilderei-Fllen vermerkt. Es wird in 13 Naturerbesttten in Afrika, auf denen sich etwa 3040% des internationalen Elefantenbestandes befindet, eingesetzt. So sollen akute Manahmen gesetzt und organisierte Schmuggelgruppen gestoppt werden.95 Ein hnliches System steht hinter SMART (Spatial Monitoring and Reporting Tool), das Daten, welche von Parkrangern auf ihren Kontrollgngen gesammelt werden, zusammenfasst und grafisch darstellt.96
3.2.Vertiefte Zusammenarbeit
Weitere Kooperationsmglichkeiten gibt es im Zusammenhang mit nachhaltigem Management von Fischbestnden. Naturerbesttten sind grundstzlich absolut geschtzte Zonen, lediglich in Ausnahmefllen ist eine schonende, nachhaltige Nutzung der natrlichen Ressourcen mglich.97 Dies ist vor allem bei maritimen Schutzgebieten der Fall. Hier ist oftmals der Fischfang auerhalb der strengen Schutzzonen erlaubt. Ein Zusammenspiel mit CITES ist etwa im Kontext von Haifischbestandsmanagement zwischen dem Schutz fr Tourismuszwecke und legaler, nachhaltiger Nutzung denkbar.98
Eine zweite Mglichkeit besteht in der Einsetzung von Mechanismen zum Schutz der Fischarten Vaquita und der Totoaba. Beide Fischarten finden sich insbesondere auf den Inseln und Schutzgebieten des Golfs von Kalifornien in Mexiko. Die Welterbekonvention setzt standortspezifische Manahmen wie Verbote gewisser Fanginstrumente, whrend CITES den Stopp des internationalen illegalen Handels bezweckt.99 In der jngeren Vergangenheit haben die Sekretariate beider bereinkommen die Kooperation bereits verstrkt, um diese Fischarten vor dem Aussterben zu retten.100
4.No-Go-Commitment
In vielen Fllen bietet die Welterbekonvention schlicht eine zustzliche rechtliche Schutzschicht fr auergewhnliche Gebiete der Erde.101 Hinzu kommt, dass die Welterbekonvention das einzige bereinkommen ist, welches ein sogenanntes No-Go-Commitment mit wichtigen Akteuren der Rohstoffindustrie, vertreten durch den ICMM (International Council on Mining and Metals), eine internationale Organisation fr nachhaltige Entwicklung in der Bergbau- und Metallindustrie, vorweisen kann.102 Dieses 2003 abgeschlossene No-Go-Commitment soll Vertragspartner und wichtige Akteure der Rohstoffindustrie auffordern, keine mineralgewinnenden Ttigkeiten innerhalb von Welterbesttten zuzulassen und die ansssige Rohstoffindustrie an schdigenden Handlungen zu hindern.103 Es darf aber nicht negiert werden, dass hier lediglich eine kleine Zahl an hchst gefhrlichen Eingriffen verhindert werden kann; die Breitenwirkung ist berschaubar.104
5.Zuknftige Handlungsoptionen
Eine Mglichkeit zur Sicherstellung zuknftiger Effektivitt besteht zweifellos darin, die Multilateralen Umweltabkommen zusammenzuschlieen und sie als einzelne Protokolle unter der Biodiversittskonvention zu verwirklichen. Wissenschaftliche Erkenntnisse, Informationspools und Datenbanken stnden in diesem Fall abrufbereit.105 Die Konzentration von Intelligenz und Mitteln wrde klarerweise zu einer Reduzierung des finanziellen Aufwandes fhren. Freigewordenes finanzielles Potenzial wre somit effektiv im Schutz und Management einsetzbar.
Die praktische Umsetzbarkeit dieses Konzeptes hngt jedoch nicht unmageblich vom Willen der einzelnen Konventionsherren ab, Teile ihrer Verantwortlichkeiten abzugeben und sich einem anderen internationalen Instrument unterzuordnen. Im Rahmen der Welterbekonvention scheint dies wenig wahrscheinlich, schlielich wrde die UNESCO ihre Kapazitten hier an ein Instrument abgeben, welches aus dem Einflussbereich der UNEP stammt.
Eine weitere Idee, welche erstmals 1962 Eingang in den internationalen Diskurs fand, ist die Etablierung eines einheitlichen Klassifikationsschemas fr alle geschtzten Gebiete.106 Die IUCN hat ein derartiges System mit sechs Kategorien entwickelt, welches im Rahmen des fnften Weltparkkongresses im Jahr 2003 angenommen wurde. Einige Regelungssysteme, darunter die Welterbekonvention, haben dieses allerdings nicht bernommen.107
VIII.Ausblick und Conclusio
Die Welterbekonvention kann effektiv zur Bekmpfung des illegalen Handels in Fauna und Flora beitragen, wenn sich die Idee des Welterbes weiterhin etabliert und zustzliche Schutzmanahmen getroffen werden. Durch ein Zusammenspiel mit CITES knnen Monitoringprozesse verbessert und somit Reaktionssysteme geplant und gezielt eingesetzt werden. Der Fonds und die grozgigen Beitrge durch die UNESCO bieten groes Potential fr die Untersttzung wirtschaftsschwacher Staaten.
Nationale Souvernitt mag ein Hindernis fr die spontane Rettung einzelner Welterbesttten darstellen, von akuten internationalen Reaktionsmglichkeiten abgesehen, ist jedoch auf lange Frist eventuell Gegenlufiges mglich. Durch fehlende internationale Intervention bleiben die Welterbesttten in ihrem heimischen Territorium eingebunden und ein Zugehrigkeitsgefhl kann entstehen. Dies ist kaum vorstellbar, wenn sich Gebiete zwar innerhalb der Staatsgrenzen befinden, das Diktat allerdings von auen kommt. So entstehen mglicherweise Fremdkrper, an deren Schutz wenig Interesse besteht, da aus illegalen Aktivitten finanzielle Vorteile erlangt werden knnen.
Aus diesem Grund liegt die Zukunft der erfolgreichen Erhaltung des Welterbes wohl neben verstrkter Zusammenarbeit der Organe der multilateralen Umweltabkommen in einer umfassenden Einbindung der lokalen Gemeinschaften, sodass diese sich den Sttten verbunden fhlen. So knnen sich die Interessen der lokalen Gemeinschaften an schnellem Geld durch Wilderei hin zu nachhaltiger Nutzung und Einleitung schtzender Manahmen verlagern. Natrlich bedeutet all dies nicht, dass illegale Aktivitten von selbst verschwinden und die Menschen rund um Naturerbesttten ber Nacht jegliche nachteilige Handlung unterlassen werden. Vielmehr knnte das Ziel darin liegen, Bewusstsein und Achtsamkeit zu frdern, um somit Dynamiken innerhalb der Gemeinschaften auszulsen, die derlei Handlungen als unsittlich verurteilen. Das Recht allein mag in einer Situation, in der Zuwiderhandeln schnellen Nutzen bringt und die Regelbefolgung erst zeitlich versetzt Frchte trgt, nicht gengen.
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Chapter Nine

Criminalisation of Wildlife Trafficking

Gian Ege & Georgina Howe
While it is widely accepted that criminal law plays an important role in combatting wildlife trafficking, the theoretical foundation of criminalisation is poor. Nonetheless, the ultima ratio character of criminal law calls for a sound theoretical justification of criminal offences. This chapter examines different theoretical approaches that could potentially justify the criminalisation of activities related to wildlife trafficking, provides an overview of relevant criminal offences, and identifies challenges to effective implementation.
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I.Introduction
The issue of wildlife trafficking is widely covered by news articles, reports by non-governmental organisations (NGOs), and academic literature. It is the target of a range of State responses. When discussing this subject, authors tend to use the term wildlife trafficking interchangeably with the term wildlife crime. The latter term is used to

refer to the taking, trading (supplying, selling or trafficking), importing, exporting, processing, possessing, obtaining and consumption of wild flora and fauna, including timber and other forest products, in contravention of national or international law. Broadly speaking, wildlife and forest crime is the illegal exploitation of the world's wild flora and fauna.1
There is no universally accepted definition of these terms and different jurisdictions and organisations employ different terminology.2 The synonymous use of the terms wildlife trafficking and wildlife crime implies that the former refers to criminal actions; but does it really?
Laws for the protection of wildlife come in many forms, including conservation or wildlife management laws, species protection laws, and criminal laws.3 Criminal justice measures are an integral part of any strategy to prevent and combat wildlife trafficking. The criminal justice response to wildlife trafficking involves the detection, reporting, and investigation of criminal activities, together with the arrest, prosecution, conviction, and sentencing of offenders, as well as possible appeals. Criminal justice comprises the work of multiple State agencies and sometimes requires cross-border cooperation between States. Law enforcement is the most immediate and often the most visible way to suppress wildlife trafficking. It raises the cost to perpetrators through the probability of being caught, the probability of conviction, and the sanctions applied if convicted.
Offences relating to wildlife trafficking, their elements, and penalties vary greatly between jurisdictions.4 International law does not provide an exact framework for the content and design of such offences. For instance, although the Convention on International Trade in Endangered Species of Wild Flora and Fauna (CITES)5 makes express reference to forbidding the international trade in endangered species, it does not contain provisions criminalising such activities.6 At the domestic level, most jurisdictions offences relating to wildlife trafficking are set out in specific statutes relating to environmental law, wildlife, forests, endangered species, protected areas, conservation, or biodiversity. It is less common to find such offences in penal codes. Nevertheless, general rules relating to criminal responsibility, criminal procedure, and sentencing are relevant to wildlife trafficking offences as they determine the ways in which criminal offences are designed, criminal liability is established, and the degree to which liability extends to attempts and participation.7
Faced with international wildlife trafficking networks, criminal law often appears to States as the most obvious measure to combat the crime type. Particular emphasis is put on the implementation of the measures provided by criminal and criminal procedural laws, while the process of criminalisation itself receives less attention. Since criminal law is the most severe measure at a States disposal, it should only be applied as a last resort. This ultima ratio character and need for sound justification of each criminal offence, however, may not always receive the necessary emphasis. Criminalisation of any kind calls for a coherent theoretical basis, since the end cannot justify the means. This chapter examines different theoretical approaches that can serve to justify the criminalisation of wildlife trafficking related activities and provides an overview of criminal offences concerning wildlife trafficking.
II.Criminalisation
1.Setting the paradigm
The relationship between human beings and the environment, and how this relationship informs the analysis of environmental harm, can best be viewed through the lens of three philosophical approaches: anthropocentrism, biocentrism, and ecocentrism. Each approach provides different perspectives on how environmental problems are conceived, the role of human beings in creating these problems, and legislating around environmental issues.8 The discussion of these different theories is pivotal. Defining the extent to which harm to the environment is acceptable also defines the possible boundaries of the use of criminal law. Depending on the institutional and cultural context, a States wildlife laws are determined by the primacy of anthropocentric, biocentric, or ecocentric views.9
Anthropocentric philosophy has for a long time dominated how human beings approached their relationships to other species and nature in general.10 This approach views human beings as fundamentally superior to all non-human nature. According to Robyn Eckersley, anthropocentrism implies that humankind is the only or principal source of value and meaning in the world, and that non-human nature is there for no other purpose but to serve humankind.11 Non-human nature should thus be utilised in a manner that is most beneficial to the self-interest and quest for maximum individual liberty of human beings. Environmental protection in the form of sustainable development strategies is only considered if relevant to immediate economic interests or longer-term economic prospects. Careful management of natural resources is favoured if their total destruction would come at an economic loss for human beings. Therefore, environmental laws facilitate, privilege and rationalise human benefits in accordance with liberalism and neo-classical political economy. Environmental protection through market regulation is generally preferred over the use of criminal law.12 If taken, policy and enforcement measures are oriented towards human interest.13
Biocentrism focuses on moral equality between all living species. All non-human species have intrinsic value and all life-forms enjoy equal recognition. Where human and environmental interests conflict, the environment is prioritised over the human agenda. Therefore, the realisation of any species vital needs must not be impeded through the satisfaction of human desire.14 Conservation policies are favoured for equity between the species.15 Any strain on the environment should be reduced, for example through decentralisation of economic activity, redistribution of goods and services, valuing indigenous forms of knowledge, and reorientating modes of production for direct consumption rather than profit.16 Biocentric ecological management advocates for the mass preservation of wilderness, protection of species, and restoration of damaged environmental areas.17
Ecocentrism seeks to balance anthropocentric and biocentric approaches18 and

views humankind as part of a global ecosystem, and subject to ecological laws. These, and the demands of an ecologically based morality, constrain human action, particularly through imposing limits to economic and population growth. There is also a strong sense of respect for nature in its own right, as well as for pragmatic systems reasons.19
Humanity and all other parts of nature are seen as equally important. Since human beings have developed in a way that allows them to deploy methods of production with global consequences, they have a unique responsibility not to exceed the ecospheric limits of the planet. The recognition of the dialectical relationship between human action and non-human processes leads to ecologically informed self-interest as an ideological basis for human production. Ecocentrism further highlights how certain ecological problems caused by human beings also impact human well-being. Issues of ecological justice are therefore intertwined with issues of social justice.20 Ecocentric approaches focus on wildlife laws that seek to balance conflicting human and wildlife interests.21
2.The harm principle and Rechtsgutstheorie
Anthropocentric, biocentric, and ecocentric approaches provide alternate bases for the notion of harm and the conception of (criminal) justice. In Anglo-American legal systems particularly, classic anthropocentric notions of criminal justice follow the harm principle to define and restrict the legitimate scope of criminal laws.22 Its liberal pioneer John Stuart Mill argues [t]hat the only purpose for which power can be rightfully exercised over any member of a civilised community, against his will, is to prevent harm to others. [] The only part of the conduct of anyone, for which he is amenable to society, is that which he concerns others.23 This view allows only for the victimisation of human beings, while animals and other wildlife are not considered. Joel Feinberg, who further developed the Millian view, states that harm refers to those states of set-back interests that are the consequences of wrongful acts or omissions by others.24 He differentiates between welfare and ulterior interests. The former relate to a persons basic interests, whose maintenance at a minimal level is a necessary condition for the advancement of any other interest at all. The latter describe interests linked to ones personal projects and goals.25 While Feinberg proposes a more nuanced viewpoint, his approach still primarily focuses on harm inflicted upon human beings. Anthropocentric perspectives generally consider wildlife crimes to be victimless crimes, which in turn dominates the way in which policy and policing discourse is approached.26
Legal systems in German-speaking countries justify the criminalisation of conduct when legally protected interests are unjustly violated or compromised. The so-called Rechtsgutstheorie was developed by Johann Birnbaum.27 The theory focuses on conditions and matters that are valued, including legitimate individual or public interests, as well as entities worth protecting. The range of legally protected interests is defined and legitimised by ethical concepts and the moral consensus of a society.28 Acts or omissions that harm or endanger legally protected interests are sanctioned by criminal law.29 The common denominator between the harm principle and legally protected interests can be constructed as follows: both theories build upon the damage to a resource a person is entitled to.30
3.Implications for wildlife trafficking
3.1.Consequences for human beings
Wildlife trafficking victimises human beings primarily through the indirect negative effects it has on the environment and the economy. It disrupts the environment in a variety of ways. Biodiversity is lost both among animal and non-animal species, either through direct extinction, habitat destruction or limiting access to food sources. From an anthropocentric point of view, loss of biodiversity in plants can affect human survival in terms of food supply, air quality and soil erosion. Facilitated by the vacuum left by the species lost, invasive species spread more easily and further destroy the already weakened ecosystem. Trafficked non-native species released into a new environment may also cause great damage.31 Contact between animals from different parts of the world can lead to the transmission and spreading of diseases that were once isolated to certain species.32 These impacts have the potential to negatively affect the economy. If the natural resources a society relies upon are threatened by the loss of biodiversity, invasive species, or the spread of novel diseases, there are significant negative consequences for government tax revenues, the viability of eco-tourism, business profits and personal livelihoods, among other things.33 A myriad of industries depend on a healthy environment. According to a 2007 UNEP report, half of the worlds jobs are linked to agriculture, fishery, and forestry, all of which are heavily influenced by ecosystem stability.34 Governments also lose taxes and customs duties if a species is trafficked through illegal channels instead of being traded on an existing legal market, as in the case of the illicit timber trade. Human beings ultimately pay the price of economic damage to government, business and industry. Human livelihoods may be endangered by the threat that environmental damage caused by wildlife trafficking poses to their jobs or by the overall weakening of the economy they are a part of. Not to be forgotten are rural villagers and other populations that are directly living off their land. Their survival depends on the integrity of an ecosystem that may find itself threatened by deforestation, diversity loss or disease.35
Human beings can also find themselves directly harmed by wildlife trafficking. Due to its highly profitable nature and low risk of detection, wildlife trafficking has drawn the participation of sophisticated organised criminal groups. Violence incited by power dynamics between such groups, and the struggle for control in the illegal wildlife trade, creates physical danger to human life. The transmission of zoonotic diseases through unchecked wildlife trade may also menace individual human health.36
3.2.Consequences for animals
The moral postulate of cross-species humanity, whereby the interests and needs of animals should be valued, has led to the universal recognition of ethical animal protection.37 The most important underlying premise is that animals primarily exist for their own sake and not solely for human interests.38 Animal welfare laws enjoy widespread acceptance. Their doctrinal basis is found in the protection of the dignity of animals as a legally protected good. While this does not include an overall protection of animal life, the handling of animals should always occur in accordance with their well-being and intentional killings should inflict the least suffering possible.39 Wildlife trafficking often incentivises the undignified treatment of animals. The methods of removing animals from their natural habitats, or the conditions in which they may be held in captivity and farmed, are often cruel. Many animals are killed in the process of harvesting or manufacturing the desired product. In cases where only a certain part of the animal is desired, the animal is often severely injured and subsequently left to a painful death. If not immediately killed, animals are covertly smuggled. Given the clandestine nature of the operations, the possibility for hazardous and harmful conditions is high. Even if animals are supposedly being transported legally with fraudulent documents, they are very likely to experience horrendous conditions given the highly profit-oriented nature of wildlife trafficking.40 Animal cruelty laws already provide a precedent for expanding the traditional approach to harm to include more biocentric and ecocentric notions and recognising the intrinsic value of animal victims. There is no reason not to consider the same for wildlife trafficking. Those within the trafficking chain resorting to condemned methods in their treatment of animals are usually already covered by the scope of animal welfare laws. Criminally penalising the trafficking of animals as a whole on the basis of protecting the dignity of animals allows for the criminal prosecution of those links in the trafficking chain not directly inflicting but ultimately responsible for their mistreatment.
3.3.A green criminology response
Expanded notions of harm set green criminology apart from mainstream and conventional criminology. Environmental victimisation, viewed through the lens of environmental justice, ecological justice and species justice, includes not only transgressions against human beings and animals, but increasingly plants and specific biospheres or environments.41 The ecological justice and green justice perspectives of green criminology advocate for justice systems that go beyond anthropocentric concepts and provide protection for nature in its entirety. Green criminology refers to the study by criminologists of environmental harms, environmental laws and environmental regulation with a key focus on environmental crime.42 It incorporates an environmental frame of reference to the traditional criminological approach, moving away from the narrow definition of criminal harms as harms caused by humans primarily against humans.43 Environmental victimisation as a more ecocentric approach should, according to Matthew Hall, include those harmed by the adverse effects of environmental degradation perpetrated or brought about by individuals, corporations and states.44 Angus Nurse concludes that, therefore, punishment becomes justified for those who harm wildlife, a form of environmental degradation given that wildlife is integral to biodiversity and its removal or killing forms part of environmental harm.45
Typical anthropocentric notions construct a hierarchy of victimhood. They create a scale indicating the worthiness of protection of those harmed by a (wildlife) crime. Human beings are on top of the list, followed by the state, animals, plants and then the environment. For reasons of practicability, a prioritisation of victims when it comes to urgency of protection is often inevitable. However, given the power dynamics between human beings and the environment that have developed through modern means of production and the increasingly enormous potential of human destruction through technological advances, there is a moral obligation to expand the notion of what is considered harmful behaviour that is worth criminalising. Mills principle provides a solid base, though adhering to his strictly anthropocentric approach is arguably outdated. Extending recognisable harm to include ecocentric and biocentric concepts justifies the use of criminal law to prioritise and combat forms of wildlife trafficking that at first glance cause no obvious harm to human beings. Law represents a societal moral compass. Hence, if it is accepted that environmental health is increasingly gaining weight as a global issue, a broader victimology of wildlife trafficking that includes anthropocentric, biocentric and ecocentric notions of harm should be explored. As has been demonstrated, the necessary theoretical basis for the criminalisation of wildlife trafficking can be established, be it under the premise of the harm principle or based on the Rechtsgutstheorie.
III.Effective implementation
1.Types of offences
Criminal offences designed to combat wildlife trafficking cover a wide range of conduct, circumstances and stages involved in the phenomenon. Some offences only apply to conduct that occurs inside a jurisdiction, while others cover cross-border activities.46 While specific offences vary greatly between jurisdictions for several reasons, including differing realities in the illicit wildlife trade, the following remarks seek to capture the types of offences that are most commonly encountered in national laws, spanning from sourcing wildlife through to trade, sale, and consumption of plants and animals and related products. Rather than advocate for one, all-encompassing wildlife trafficking offence, this chapter highlights the different forms of conduct that may be criminalised.
Wildlife is usually poached, illegally logged or harvested. Poaching offences refer to the unlawful taking of wild animals.47 This conduct may involve the killing or trapping of an animal, hunting in a protected area, or hunting without a hunting licence. In some jurisdictions, this also includes hunting above allocated quotas or the use of prohibited hunting methods or instruments.48 Illegal logging and illegal harvesting captures a wide range of criminal activities associated with the felling of trees and the taking of plants. It may involve logging or taking of protected species, logging in protected areas, excessive logging, logging without permits or licences, the use of fraudulent permits, obtaining logging permits illegally, non-payment of taxes and other forest fees, and damaging forest or plant ecosystems.49
Subsequent activities generally centre around the illegal processing of wildlife. This includes the milling of timber, the slaughtering of animals, and the manufacturing of products from animals or plants that have been obtained illegally. Processing may, in some cases, involve activities that serve to disguise the origin of the animal or plant, or conceal the species involved. The lack of a legally obtained, corresponding license may also lead to the illegality of processing activities.50
Trafficking, sale and supply generally follow processing activities and cover a range of commercial acts involving animal or plant products.51 Trafficking, in relation to a specimen, refers to illegal acts by a person for their own benefit or that of someone else that may involve dispatching, transporting, distributing, brokering, offering, keeping for offer, dealing, processing, purchasing, selling, supplying, or storing.52 These acts may occur absent legally obtained licences or other required documentation.
While also falling into the broader trafficking category, offences relating to export and import of wild flora and fauna specifically refer to illegal activities across international borders. They include, inter alia, export/import without authorisation, proper documentation or with fraudulent documents, export/import of illegally obtained wildlife and forest products, export/import of protected species, false classification and labelling of exports and imports, as well as export and imports with illegally obtained documents.53 Export and import above set quotas or against export/import bans are also targeted. Many national offences in the import/export category reflect the obligation arising from CITES to prohibit and penalise the trade in and possession of endangered species in violation of the treaty.54
Offences may also be legislated to criminalise the illegal acquisition, possession and consumption of trafficked animals and plants (and products). They are aimed at criminalising demand, the main driver of wildlife trafficking. Notably, many jurisdictions have chosen not to create such offences due to hesitancy in criminalising and punishing consumers (regardless of whether they wittingly or unwittingly acquire a protected species or other animal or plant contraband). Although ArticleVIII(1) of CITES makes express reference to penalising the possession of CITES-protected species that are traded illegally, very few jurisdictions have criminalised, for instance, the purchase or possession of animals, plants, or products derived from an illegal source or a protected species.55
The categories of offences discussed here are not exhaustive and some jurisdictions set out additional offences for particular activities or in relation to particular species, methods, results, or locations involved. Differences between offences found in national laws not only relate to the types of conduct, species, methods, et cetera that are criminalised, but also whether a mental element (mens rea) is required and what this element may be. Most jurisdictions require proof of purpose (direct intent) or knowledge as an element of their most serious offencs. Apart from that, there is very little unanimity between jurisdictions in the criminalisation of other, less onerous states of minds such as recklessness and negligence. Offences may also differ in terms of the required physical elements (actus reus). For example, a particular action may be criminalised, or a specific result that either endangers or harms wildlife. There are also significant variations between jurisdictions regarding extensions of criminal liability for offences in relation to attempts, participation, incitement and the like.56 Some jurisdictions have also enacted specific defences that only apply in relation to wildlife and forest offences.57
2.Penalties and sentencing
As with the offences, the types and severity of statutory penalties for wildlife trafficking differ considerably between jurisdictions. While some countries limit penalties to small fines, others provide for long terms of imprisonment. Although quite exceptionaland questionable in light of international human rights obligationssome jurisdictions use penalties involving corporal or capital punishment for serious offences pertaining to wildlife trafficking.58 Within any one jurisdiction, statutory penalties for wildlife and forest offences vary depending on the type of conduct, the level of harm caused or damage done, the methods used, and type of species involved. Higher penalties generally apply to offences that involve more serious consequences or dangers. In some places, higher penalties are assigned to offences involving particularly endangered (or particularly charismatic) species.59
Statutory provisions usually provide for a range of penalties within which sentences may be set. National penalties and sentencing laws or codes of criminal procedure commonly spell out a range of aggravating and mitigating factors that determine the sentence imposed in individual cases. The respective factors and their use vary between jurisdictions, legal systems and traditions.60 Aggravating factors in relation to wildlife trafficking may include the gravity of the damage caused, the use of particularly cruel methods towards animals, the number or quantity of specimens or items involved, whether any animal involved in the offence was pregnant, incubating or caring for dependent offspring at the time of the offence, previous wildlife offences committed, the size of any financial or other material benefit, or the leadership or managerial role of the offender in an organised criminal group. Mitigating factors may include having had a lower or minor role in the offending, having no prior criminal record, showing remorse for the offence, or voluntary cooperation with law enforcement officials to investigate and prosecute other wildlife crime.61
Research into sentencing for offences related to wildlife trafficking tends to show that most defendants are punished with (small) fines. The fines are sometimes lower than the value of the commodity the defendant smuggled, sold, or acquired. Imprisonment generally appears rare in wildlife trafficking cases and several sources have pointed out that in this area of the law the punishment does not adequately fit the crime.62 Discrepancies between penalties provided by the law and adjudicated sentences for wildlife and forest offences in different jurisdictions can create obstacles for international cooperation.
Variation among countries regarding the penalties imposed for wildlife trafficking offences can impede cooperation efforts to combat wildlife and forest crime. Accordingly, UNODC has expressed a desire to achieve a certain degree of harmony between penalties in different jurisdictions.63 This does not necessarily entail the toughening of sanctions; severe penalties should be reserved for serious offences that are committed intentionally, for second or multiple offences, and for offences that cause harm or death to another person.64 The level of punishment available for offences also has significant consequences under the United Nations Convention against Transnational Organised Crime (UNTOC).65 The Convention only applies to offences set out in its provisions (corruption,66 money-laundering,67 obstruction of justice,68 and participation in an organised criminal group),69 offences in Protocols to the Convention (covering trafficking in persons,70 smuggling of migrants,71 and illegal manufacture and trafficking in firearms),72 and serious crimes. According to Article 2(a) of UNTOC, an organised criminal group acts in concert with the aim of commiting one or more serious crimes. Article 2(b) defines a serious crime as an offence punishable by a maximum deprivation of libery of at least four years. Domestic offences with lesser penalties are not covered by the Convention. For example, Article 26 of the Swiss Federal Law on the Commerce of Protected Species73 states a maximum threat of punishment of three years deprivation of liberty. As a result, violations of this offence are not treated as serious crimes for the purposes of UNTOC. Furthermore, Article 260ter of the Swiss Criminal Code74 criminalises the participation in an organised criminal groups that commits offences punishable by a minimum deprivation of libery of more than three years. Hence under Swiss criminal law, groups that commit wildlife trafficking offences cannot be treated as organised crime. Neither are provision under UNTOC applicable. Even though colloquially such syndicates may be refered to as organised criminal groups, States Parties can only apply its measures if their threat of punishment of wildlife trafficking offences meets the mandatory threshold. In this context, several scholars and organisations argue in favour of the handling of severe wildlife and forest offences as serious crimes according to UNTOC, punishable with imprisonment of at least four years.75 The example further shows that not only the legislation of the offences but also the appointment of the respective statutory penalties require a coherent approach. The Swiss legislator has recognised this issue and has vowed to intensify the sanctions that apply to wildlife trafficking.76
3.Related offences
In addition to offences specifically associated with wildlife trafficking and other forms of wildlife crime, other, more general offences under environmental laws, animal protection laws, or under the general criminal law can play an important role in the suppression of wildlife trafficking. If there is evidence that a wildlife trafficking offence and a related offence have been committed, both should be punished.
Animal cruelty offences, as found in many jurisdictions, can serve to punish the way in which living animals are captured, transported, traded, poached, or slaughtered.77
Fraudulent documents are frequently produced or genuine documents altered to disguise the authenticity, illegality, quantity, volume, origin, or destination of wildlife and wildlife products. This can involve the removal, alteration, defacing, or erasure of customs stamps or labels, or of marks affixed to animals, plants and parts thereof.78 Some jurisdictions have specific offences for the use of fraudulent documents in the context of wildlife trafficking. Offences for obtaining or issuing fraudulent licences or obtaining licences or other permits by way of corruption are also included.79 In the absence of specific offences, general offences relating to document fraud, bribery, and abuse of office can also apply in cases involving wildlife trafficking.80
In many places, corruption is one of the main enablers and facilitators of wildlife trafficking. This involves the whole spectrum from petty corruption of low-ranking officers to grand corruption of senior government representatives. Corruption frequently occurs in the process of applying for licences, permits, or other documents, as well as at border controls or other inspection points where officials may be bribed. In the wildlife, forestry and fisheries sectors, corruption also involves bribery of government officials or politicians for preferential treatment and extortion by and of officials to sign off on illegal operations and official decisions that favour certain groups.81 Most of these activities, both active and passive bribery, are criminalised under national laws; some jurisdictions have specific offences for corruption and bribery in the wildlife, forestry, and fisheries sectors. This can also extend to corruption in the private sector.
Wildlife trafficking is often driven by greed and the desire to obtain financial or other material benefits. For this reason, a further important tool to criminalise and fight wildlife trafficking are offences relating to the laundering of proceeds of such crime and to the financing of wildlife trafficking.82 Today, nearly every jurisdiction worldwide has offences relating to money laundering that enable the confiscation and seizure of proceeds of crime. In some jurisdictions, special offences for money laundering and financial crime in the wildlife, forestry, and fisheries sector have been enacted.
Some instances of wildlife trafficking are committed by or associated with organised criminal groups.83 The prosecution of members of such groups and of the directors and masterminds has historically been quite difficult and few jurisdictions had offences for persons who are not themselves physically involved (and caught) in the commission of the crime. Following the entry into force of UNTOC, more and more jurisdictions have enacted specific offences criminalising participation in an organised criminal group as stipulated by Article5 of the Convention. Such offences can be important tools to target offenders who lead, direct, finance or help in other capacities criminal organisations involved in wildlife trafficking.84 However, in order to do so, the wildlife trafficking offences must meet the threshold level of punishment necessary for UNTOC to apply, as elaborated before.
Last but not least, wildlife traffickers sometimes use violence, threats, or even murder to facilitate their actions.85 In such cases, criminal offences such as homicide, assault, coercion, or the making of threats may apply.
4.Enforcement challenges
A myriad of challenges and obstacles impede the effective enforcement of wildlife and forest offences. Furthermore, combating wildlife trafficking is currently not a priority in many countries.86 Policy makers, police, prosecutors, and the judiciary often do not consider wildlife and forest offences as serious offences warranting special consideration and prioritisation.87 This is not limited to developing countries but has also been reported in countries such as Norway88 and the United Kingdom.89 While in some places there are some signs that the status of wildlife trafficking is rising, many countries still afford negligible attention to these crimes.90
In many jurisdictions, laws and regulations pertaining to wildlife trafficking and to other aspects of the wildlife and forest sector remain poorly developed and frequently suffer from significant gaps. Elements of criminal offences may lack clear articulation and definition. This often hinders effective investigation and prosecution. In some jurisdictions, relevant offences, if they do exist, are poorly drafted, leaving ambiguities and uncertainties that can obstruct prosecutions and be exploited by defendants.91 Where state officials are involved in wildlife trafficking, diplomatic immunity can hinder their prosecution and conviction. Furthermore, in some jurisdictions, authorities and officers responsible for enforcing wildlife trafficking offences lack the necessary investigative and coercive powers.
Enforcement of offences relating to wildlife trafficking is often hampered by inadequate resourcing and training.92 In many countries, this relates to budget appropriation rather than to a lack of resources. General law enforcement authorities often have little experience and competence in dealing with wildlife trafficking.93 Specialised agencies may be under-staffed, poorly trained, and under-funded. Poor prosecutorial and judicial practices hinder a proper response to wildlife trafficking.94 This often leads to environments in which poachers, smugglers and others involved in wildlife trafficking can operate with relative impunity.95 A lack of integrity of involved authorities and officials enables corruption and further exacerbates this problem. National coordination and international cooperation are crucial in combating wildlife trafficking. Individual officials and enforcement agencies unable or unwilling to coordinate impede the sharing of relevant information, available resources and know-how.96
Since there is no uniform international environmental criminal law, the enforcement of wildlife and forest crimes remains largely in the hands of state agencies and is subject to state sovereignty.97 As a result, the criminal justice response to wildlife and forest crime usually involves various government sectors and agencies. Often several institutions are involved and have to work together. Hence, it is important to know who is who and who does what.98 Several countries divide the responsibilities for investigating wildlife and forest offences between multiple agencies according to the stage of the investigation or the kind or the seriousness of the offences that appear to be involved.99 Furthermore, the investigation of wildlife and forest crime is not limited to law enforcement agencies. It frequently involves a great variety of government departments, as well as actors from the private sector and civil society.100 The success of law enforcement depends heavily on close collaboration between key stakeholders.101 It is, therefore, crucial that the different actors involved in a states effort to combat wildlife trafficking know the relevant legislation and enforce it in a coordinated and consistent manner.
IV.Conclusion
This chapter has shown that the criminalisation of wildlife trafficking is not merely a means to an end, but can and should have a principled foundation. The harm principle and the Rechtsgutstheorie provide a basis for wildlife trafficking offences. These offences must be effectively articulated and enforced, cognisant of the actualities of wildlife trafficking in different jurisdictions. Some countries typically serve as the origin of trafficked wildlife, while others serve as processing, transit or destination countries. National laws should reflect that. The power of judicial measures enabled by the use of criminal law should not be underestimated. They equip a states executive with effective and swift tools for the detection and investigation of wildlife trafficking. The more serious the offence, the more judicial measures are usually permitted by a states criminal procedure laws.
Finally, criminalisation should not be regarded as the only solution to wildlife trafficking. While the use of criminal law is an important aspect of a holistic approach to the phenomenon, it should ideally be employed in combination with other approaches and strategies. Other areas of law and policy, including economic development, animal welfare rules, and customs regulations to name a few, all have a role to play.
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Chapter Ten

Ermittlungsmethoden zum Aufspren des illegalen Wildtierhandels:
Ein Blick in den Werkzeugkoffer

Karina Jasmin Karik
Der illegale Wildtierhandel ist oftmals in verschiedene Stufen gegliedert und erfolgt durch mehrere Akteure. Zum Aufspren des illegalen Wildtierhandels kann eine Vielzahl an Methoden eingesetzt werden. Diese sind das Aufspren von Wilderei, die Tatortarbeit, die kontrollierte Lieferung, die berwachung, der Einsatz falscher Identitten sowie das Durchfhren von Grenzkontrollen. Im Kontext des Aufsprens von illegalem Wildtierhandel mangelt es oftmals an Ressourcen sowie an rechtlichen Grundlagen. Diese Problemstellungen erschweren und behindern das Aufspren des illegalen Wildtierhandels. Das vorliegende Kapitel errtert die genannten Methoden, sowie die Relevanz von Wissensgenerierung und Wissensmanagement, die zu einer besseren Aufsprungsrate bezglich des illegalen Wildtierhandels beitragen knnen.
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Zitierte Entscheidungen


I.Einleitung
Der Terminus illegaler Wildtierhandel bezeichnet jeglichen gegen nationales oder internationales Recht verstoenden Handel mit lebenden oder toten Wildtieren und deren Bestandteilen, sowie mit aus Wildtieren gefertigten Produkten.1 Aus dieser Definition ergibt sich, dass verschiedenartige Normverste zur Illegalitt von Wildtierhandel fhren knnen.2 Eine gngige Variante des illegalen Wildtierhandels ist etwa der Handel mit gewilderten Tieren.3 Ein weiteres Beispiel ist der gegen das bereinkommen ber den internationalen Handel mit gefhrdeten frei lebenden Tieren und Pflanzen, kurz CITES,4 verstoende Wildtierhandel, der das kumulative Vorliegen von Wilderei (hierunter wird das illegale Jagen von Wildtieren verstanden)5 im Einzelfall jedoch nicht ausschliet.6
Der illegale Wildtierhandel ist dadurch charakterisiert, dass er in mehreren aufeinanderfolgenden Stufen stattfindet.7 Oft nimmt er seinen Ausgang in der Wilderei.8 Der Ort der Wilderei, sowie auch jeder weitere Ort, der Schauplatz einer Stufe des illegalen Wildtierhandels wird (so beispielsweise der Verkaufsort)9, kann mglicherweise Auskunft ber Tathergang und Tter geben. Das lebendige oder tote, unverarbeitete oder verarbeitete Wildtier wird schlielich Gegenstand von Handel, Verkauf und Versand.10 In den Prozess des illegalen Wildtierhandels sind mehrere Akteure involviert,11 deren Beteiligung und Identitt durch weitere Ermittlungen und Kontrollen des grenzberschreitenden Transports aufgedeckt werden knnen.
Das Bekmpfen des illegalen Wildtierhandels stellt, bedingt durch dessen klandestine Natur,12 ein schwieriges Unterfangen dar: Um den negativen Folgen des illegalen Wildtierhandels entgegenzuwirken, ist es notwendig, diesen zunchst aufzuspren.13
Das Aufspren von illegalem Wildtierhandel ist Thema dieses Kapitels. Dabei ist es Ziel, eine kohrente, global-abstrakte Darstellung der Methoden, die von staatlicher Seite zum Aufspren des illegalen Wildtierhandels eingesetzt werden knnen, zu gewhren. Im Folgenden werden zunchst Kontext und Problemstellungen der Thematik erlutert. Anschlieend erfolgt eine Darlegung von Wissensgenerierung und Wissensmanagement hinsichtlich des illegalen Wildtierhandels, die eine wesentliche Grundlage fr das Aufspren desselben bilden knnen. Die weitere Gliederung des Kapitels orientiert sich in der Erluterung der diversen Methoden zum Aufspren des illegalen Wildtierhandels an dessen chronologischem Ablauf. Zuerst wird das prventive Aufspren von Wilderei errtert, da Wilderei ein potentieller Ausgangspunkt des illegalen Wildtierhandels ist. Hernach wird die Tatortarbeit und konsekutiv das verdeckte Nachforschen behandelt. Daran anschlieend erfolgt eine Auseinandersetzung mit dem Aufspren von illegalem Wildtierhandel im Rahmen von Grenzkontrollen. Den Abschluss des Kapitels bildet eine kurze Conclusio.
II.Kontext und Problemstellungen
1.Rechtliche Grundlagen fr das Aufspren von Straftaten
Das Bestehen einer rechtlichen Ermchtigung ist Voraussetzung dafr, dass staatliche Behrden und deren Personal im Dienste des Aufsprens von Straftaten ttig werden knnen. Dieses Erfordernis entspringt, beispielshalber bezogen auf den europischen Raum, dem Legalittsprinzip, beziehungsweise normativen Anordnungen, die ebendiesem entsprechen.14 Sowohl das Erfordernis einer rechtlichen Ermchtigung, als auch die Einhaltung weiterer normativ festgelegter Voraussetzungen erfllen eine fundamentale Schutzfunktion: Sie dienen dem Schutz aller Individuen vor der Macht des Staates, indem dessen Handlungsspielraum beschrnkt wird.
Bisweilen erfordert das erfolgreiche Aufspren von Straftaten den Einsatz von Methoden, die mit Eingriffen in sensible Bereiche einhergehen, so beispielsweise verdeckte Nachforschungen.15 Die Aufnahme einer solchen investigativen Ttigkeit durch staatliche Akteure ist auf Grund des jeder Person zukommenden Rechts auf Achtung des Privatlebens rechtlich besonders heikel.16 In diesem Zusammenhang sind daher, in Kumulation zum Bestehen einer rechtlichen Ermchtigung, weitere normativ geregelte Voraussetzungen zu beachten.17
Die angefhrten rechtlichen Schutzmechanismen fhren zugleich zwangslufig zur Erschwerung des Unterfangens, Straftter mit den von ihnen begangenen Taten in Verbindung zu bringen. Die Rckbindung des staatlichen Handelns an eine rechtliche Grundlage hat schlielich zur Folge, dass in Ermangelung normativer Handlungsermchtigungen keine Handlungen zum Aufspren von Straftaten gesetzt werden drfen. Darber hinaus haben staatliche Akteure, vorausgesetzt, dass eine normative Ermchtigung zum Aufspren von Straftaten vorliegt, die deren investigatives Ttigwerden erlaubt, die bestehenden rechtlichen Beschrnkungen bei der Ausfhrung ihrer Aufgaben zu wahren.
Es ist somit stets zu prfen, ob die staatliche Behrde, die im Begriff ist, bezglich des Aufsprens einer Straftat aktiv zu werden, auf Grund des normativen Rahmens dazu ermchtigt ist.
2.Spezifika des Aufsprens von illegalem Wildtierhandel
Die hinsichtlich des Aufsprens von illegalem Wildtierhandel existierenden Problemstellungen sind nicht zwingend von einheitlicher Natur, sondern knnen vielmehr auf Grund der von Staat zu Staat divergierenden Rahmenbedingungen unterschiedliche Ausprgungen aufweisen. Zudem ist zwischen zwei Ebenen zu differenzieren, auf denen potentiell Herausforderungen, die dem Aufspren von illegalem Wildtierhandel entgegenstehen, auftreten knnen: Sowohl auf der Stufe der Legislative, als auch auf der Stufe der Exekutive besteht die Mglichkeit, Hrden, die das Aufspren von illegalem Wildtierhandel erschweren, vorzufinden. Die Hrden, die auf Ebene der Judikative bestehen knnen, werden hier bewusst ausgeklammert. Dieses Kapitel ist auf das Aufspren von illegalem Wildtierhandel, nicht aber auf die gerichtliche Behandlung dieses Delikts, bezogen.
Rechtliche Grundlagen fr das Aufspren von illegalem Wildtierhandel knnen im (allgemeinen) Strafprozessrecht oder Polizeirecht, oder aber, spezifischer, etwa im Zollrecht oder Naturschutzrecht verankert sein.18 Das Erfordernis einer solchen normativen Ermchtigung stellt eine Problemstellung auf legislativer Stufe dar. Grund dafr ist, dass die Verantwortung hinsichtlich des Schaffens rechtlicher Grundlagen mangels allumfassender internationaler Regelungen den einzelnen Staaten zukommt.19 Dies hat bisweilen zur Folge, dass derartige normative Grundlagen nicht (im erforderlichen Mae) erzeugt werden und somit beispielsweise Methoden, die zum Aufspren von Straftaten im Allgemeinen eingesetzt werden und auch fr das Aufspren von illegalem Wildtierhandel zweckmig wren, keine Verwendung finden knnen.20
Auf Ebene der Exekutive stellt die Knappheit von Ressourcen, die in diesem Kontext tendenziell strker ausgeprgt ist, als beim Aufspren anderer Straftaten, eine zentrale Problematik dar.21 Diese wird spter hinsichtlich des Aufsprens von Wilderei vertiefend errtert. Grund fr das im Zusammenhang mit der vorliegenden Thematik oftmals bestehende Personaldefizit ist mitunter deren mangelnde politische Priorisierung sowie die daraus resultierende finanzielle Unterversorgung mit dem Aufspren des illegalen Wildtierhandels betrauter staatlicher Behrden.22
In Ergnzung des Dargelegten ist anzufhren, dass der Mangel an Daten und Wissen, sowohl ber den illegalen Wildtierhandel selbst, als auch ber die Methoden zum Aufspren desselben,23 das Intervenieren durch staatliche Akteure zustzlich erschwert.
III.Wissensgenerierung und Wissensmanagement
Unter der Bezeichnung Wissensgenerierung und Wissensmanagement (intelligence gathering and exchange)24 ist das gezielte Sammeln von Informationen ber den illegalen Wildtierhandel, in Kombination mit deren Analyse und Verbreitung, zu verstehen.25 Der Terminus Informationen umfasst hierbei alle Informationen, die losgelst vom Einzelfall Aufschluss ber das Phnomen des illegalen Wildtierhandels als Ganzes geben, beispielsweise Information bezglich des vorhandenen Marktes, der Handelswege und der involvierten Akteure.26 Informationen werden dabei als Vorstufe des Wissens angesehen; der Begriff Wissen bezeichnet bereits analysierte Informationen und somit eine unmittelbar verwertbare Ressource.27
Wissensgenerierung und Wissensmanagement sind im Zusammenhang mit dem Aufspren von illegalem Wildtierhandel hohe Relevanz beizumessen, da Wissen ber denselben dazu fhrt, dass das Aufspren des illegalen Wildtierhandels mit den in diesem Kapitel beschriebenen Methoden erleichtert wird.28 Das hinsichtlich des illegalen Wildtierhandels zu generierende und zu verbreitende Wissen kann sich etwa auf die beteiligten Akteure und deren Motive,29 die gehandelten Produkte,30 die Rolle des Internets im Kontext des illegalen Wildtierhandels,31 die Hotspots und Handelsrouten,32 den Markt33 fr illegal gehandelte Wildtiere und aus diesen gefertigte Produkte, sowie auf den Zusammenhang von Finanzkriminalitt und illegalem Wildtierhandel34 beziehen.
1.Wissensgenerierung
Das Sammeln von Informationen als Ausgangspunkt von Wissensgenerierung und Wissensmanagement ber den illegalen Wildtierhandel kann auf mannigfaltige Weise und durch diverse Akteure erfolgen.35 So knnen etwa Daten ber Wilderei durch in Schutzzonen aufgebaute Kamerafallen erfasst werden.36 Dies ermglicht es, Rckschlsse auf die Wilderer und deren Arbeitsweise zu ziehen; so unter anderem, ob Wilderer berwiegend einzeln oder in Gruppen agieren, mit welchen Werkzeugen und Transportmitteln sie allenfalls ausgestattet sind und in welchen Gebieten sie zu welcher Zeit aktiv sind.37 Der Einsatz von Informanten ist ein weiteres Beispiel fr das gezielte Sammeln von Informationen ber den illegalen Wildtierhandel.38
Die dem Sammeln von Informationen chronologisch folgende Analyse derselben kann beispielsweise durch das Bilden von Modellen erfolgen.39 Dies ist bezglich der Wissensgenerierung von wesentlicher Bedeutung, da dadurch allfllig bestehende Datenlcken berbrckt werden knnen.40 Der Begriff Modellbildung bezeichnet das Durchfhren von Schtzungen anhand des vorhandenen Datenmaterials, wobei diese wiederum zur Strategie-Bildung im Dienste des Aufsprens des illegalen Wildtierhandels eingesetzt werden knnen.41 Die Modellbildung ist also eine Methode, durch die approximatives Wissen ber das Phnomen des illegalen Wildtierhandels erlangt werden kann. Ein Beispiel fr den Einsatz der beschriebenen Generierung von Schtzungsmodellen ist das Ermitteln von optimierten Wildhter-Patrouillewegen.42 Hierbei werden bereits ber die Wilderei gesammelte Daten herangezogen, um Routen zu identifizieren, auf denen Wildhter mit erhhter Wahrscheinlichkeit Wilderei aufspren und verhindern knnen.43
2.Wissensmanagement
Das Wissensmanagement ist, im Zusammenspiel mit der Wissensgenerierung, von hoher Relevanz. Es ist wesentlich, dass die erworbenen Kenntnisse mglichst weitlufig in den Reihen jener, die am Aufspren des illegalen Wildtierhandels beteiligt sind, verbreitet werden.44 So sind nicht nur Personen in Fhrungspositionen, sondern auch diejenigen, die unmittelbar im Einsatz sind, um den illegalen Wildtierhandel aufzuspren, mit dem gewonnenen Wissen auszustatten: Dadurch wird das Aufspren von illegalem Wildtierhandel ermglicht beziehungsweise erleichtert.45 Als potentielle Adressaten des generierten Wissens sind Beamte,46 Fluglinienpersonal und Flughafenangestellte,47 sowie Wildhter48 zu nennen.
3.Zusammenspiel von Wissensgenerierung und Wissensmanagement
Hervorzuheben ist, dass Informationsbeschaffung nur dann positive Auswirkungen auf das Aufspren des illegalen Wildtierhandels entfalten kann, wenn sie mit der Analyse und Verteilung der gesammelten Informationen einhergeht.49 Diese stellen das Bindeglied zwischen (bloer) Informationssammlung einerseits, und dem gezielten Einsatz der vorhandenen, zu Wissen umgewandelten Informationen im Rahmen des Aufsprens von illegalem Wildtierhandel andererseits, dar.
4.Wissensgenerierung und Wissensmanagement in der Praxis
Beispielhaft fr den erfolgreichen Beitrag von Wissensgenerierung und Wissensmanagement zum Aufspren von illegalem Wildtierhandel ist die von INTERPOL initiierte Thunder-Serie,50 bis dato bestehend aus Operation Thunderbird (2017),51 Operation Thunderstorm (2018),52 sowie Operation Thunderball (2019)53. Im Vorfeld erarbeitetes und verbreitetes Wissen hinsichtlich der fr den illegalen Wildtierhandel genutzten Routen sowie der diesbezglichen Hotspots hat im Rahmen der Thunder-Serie dazu beigetragen, dass illegaler Wildtierhandel aufgesprt werden konnte: Jeder dieser drei Einstze fhrte zur Identifizierung mehrerer hundert Verdchtiger, sowie zu mehr als 1000 Beschlagnahmungen, durch die tausende Wildtiere gerettet werden konnten.54 Auch die von April bis Mai 2019 durchgefhrte Operation Blizzard, die gegen den illegalen Reptilienhandel gerichtet war, erzielte durch den Einsatz von Wissensgenerierung und Wissensmanagement magebliche Erfolge: Im Rahmen dieses Einsatzes wurden bislang mehr als 180 Verdchtige identifiziert sowie mehr als 4400 Beschlagnahmungen durchgefhrt, die die Rettung etwa ebensovieler Wildtiere zur Folge hatten.55 Dies wurde durch zuvor hinsichtlich involvierter krimineller Netzwerke generiertes und zwischen den am Einsatz Beteiligten geteiltes Wissen ermglicht.56
IV.Aufspren von Wilderei
Der illegale Wildtierhandel umfasst unter anderem den Handel mit gewilderten Tieren; Wilderei ist also ein potentieller Ausgangspunkt des illegalen Wildtierhandels.57 Das Aufspren von Wilderei als Manahme gegen den illegalen Handel mit gewilderten Tieren stellt dadurch zugleich eine Methode zum Aufspren des illegalen Wildtierhandels dar. In der folgenden Errterung wird zwischen zwei, jeweils zum Aufspren von Wilderei einsetzbaren, Ressourcen unterschieden: personellen Ressourcen einerseits, technischen Ressourcen andererseits. Bezglich des Personals erfolgt eine Auseinandersetzung mit dem zentralen Aspekt des Ressourcenmangels; bezglich der Technik wird vorrangig eine Darstellung des in dieser Hinsicht bestehenden Potentials vorgenommen.
1.Personelle Ressourcen
Folgende wesentliche Fragen sind angesichts des oben angefhrten Ressourcenmangels bezglich der personellen Ressourcen, die dem Aufspren von Wilderei gewidmet werden, zu stellen:58 Wie viele Personen59 werden bentigt, um der zu erfllenden Aufgabe nachzukommen, um also ein mglichst hohes Ma an Wilderei aufspren zu knnen? Wie ist ein effizienter Einsatz der zur Verfgung stehenden Arbeitskraft mglich?
Wildhter sind mit der Problematik konfrontiert, dass sie unter keinen Umstnden das gesamte Areal, in dem sie ihre Patrouille versehen, zu jeder Zeit berwachen knnen – sie haben schlielich nicht nur entlang von Grenzen, sondern weitlufiges, offenes Gebiet zu patrouillieren.60
Diese Konstatierung bedeutet keinesfalls, dass eine Erhhung der Anzahl von Wildhtern sinnlos wre;61 sie weist vielmehr auf das ergnzend dazu auszuschpfende Potential der zuvor angesprochenen Modellbildung hin. Das Bilden von Modellen umfasst hier, wie zuvor ausgefhrt, das wissensbasierte Entwerfen von Routen, entlang derer Wildhter patrouillieren; sohin deren strategischen Einsatz, der mit erhhter Wahrscheinlichkeit zum Aufspren von Wilderei fhrt62 und dadurch zu einer besseren Kontingentierung der vorhandenen personellen Ressourcen beitrgt. Auch die Verbesserung der Ausbildung von Wildhtern ist, im Dienste einer effizienteren Nutzung des zur Verfgung stehenden Personals, naturgem von Relevanz.63
2.Technische Ressourcen
Die technisch untersttzte berwachung des Gelndes kann mittels Drohnen64 und mittels akustischer Fallen65durchgefhrt werden. Qua Drohneneinsatz knnen Fotos und/oder Videos aus der Vogelperspektive aufgenommen und simultan an Wildhter bermittelt werden, wodurch das (frhzeitige) Ersphen von Wilderern ermglicht wird.66 Drohnen haben weiters den Vorteil, dass sie kostengnstig zu erstehen und einfach zu steuern sind.67 Akustische Fallen erfassen durch Aufnahme von Schallwellen abrupte Strungen der normalerweise vorherrschenden Geruschkulisse (beispielsweise durch Motorgerusche sowie Schsse) und senden die erfassten Informationen wiederum an Wildhter.68 Die technisch untersttzte berwachung des Gelndes trgt somit dazu bei, dass der zielgerichtete Einsatz von Wildhtern an den Orten, an denen Wilderer anzutreffen sind, bewirkt werden kann.
Die berwachung von Wildtieren kann durch Mikrochips69 sowie durch Funkhalsbnder70 erfolgen. Diese dienen dazu, das berwachte Wildtier zu orten und dessen gesundheitliche Daten zu messen, so beispielsweise die Herzfrequenz, deren Erhhung Auskunft ber die potentielle Anwesenheit von Wilderern geben knnte.71 Mikrochips und Funkhalsbnder unterscheiden sich im Wesentlichen anhand der Art ihrer Applikation voneinander: Whrend Mikrochips implantiert werden, werden Funkhalsbnder uerlich am Wildtier angebracht. Diese beiden technischen Methoden haben den Vorteil, dass sie wiederum zielgerichtetes Handeln der Wildhter ermglichen.72 Zu bedenken ist jedoch, dass das Ausstatten einzelner Wildtiere mit Mikrochips und Funkhalsbndern mit nicht unerheblichem Aufwand einhergeht und mit technischen Hrden verbunden ist. Exemplarisch seien hier die Erhhung der Akkulaufzeit und der bermittlungsgeschwindigkeit der erhobenen Daten genannt.73
Abschlieend sei auf ein wesentliches Faktum, das sich implizit aus den genannten Ausfhrungen ergibt, explizit hingewiesen: Die Verwendung aller beschriebenen technischen Ressourcen ist immer nur dann nutzbringend, wenn sie in Kumulation mit dem Einsatz von personellen Ressourcen stattfindet. Die Technik kann nmlich das Aufspren von Wilderei wesentlich erleichtern, nicht jedoch das Ttigwerden von Wildhtern ersetzen.74
V.Tatortarbeit
Die oftmals gegebene Internationalitt des illegalen Wildtierhandels75 und dessen stufenweiser Ablauf haben zur Folge, dass man nicht von einem existenten Tatort sprechen kann, sondern vielmehr das Vorhandensein mehrerer Tatorte, die womglich in unterschiedlichen Lndern situiert sind, bercksichtigen muss.76 Diese diversen rtlichkeiten knnen wiederum von gnzlich verschiedener Beschaffenheit sein; Cooper et al fhren beispielhalber unter anderem den Ort der Wilderei, sowie etwa zoologische Sammlungen und Mrkte, an denen illegaler Wildtierhandel betrieben wird, an.77 Der Terminus Tatort bezeichnet hier also, unter Bezugnahme auf das soeben Dargelegte, jeden Ort, der im Zusammenhang mit illegalem Wildtierhandel steht und dessen Untersuchung Aufschluss ber das begangene Delikt geben kann.
Der Begriff der Tatortarbeit bezeichnet eine vielschichtige, systematische Verflechtung von Handlungsablufen, die als Teil des Ermittlungsverfahrens am Tatort gesetzt werden.78 Ziel der Tatortarbeit ist es, die am Tatort vorhandenen Spuren mglichst vollstndig zu identifizieren, zu dokumentieren und fr deren weitere, insbesondere gerichtliche, Verwendung zu konservieren.79 Hinsichtlich der Tatortarbeit bestehen Grundstze, die auf jeden Tatort, unabhngig davon, welcher Straftat er entspringt, anzuwenden sind;80 folglich gilt dasselbe auch fr die diversen Tatorte des illegalen Wildtierhandels. Es ist nicht erforderlich, auf die verschiedenen Arten von Tatorten (des illegalen Wildtierhandels) bezogene Differenzierungen vorzunehmen.
1.Vorbereitung des Tatorteinsatzes
Da es, um den Tatort mglichst unverndert anzutreffen, von wesentlicher Bedeutung ist, denselben rasch aufzusuchen, empfiehlt es sich zunchst, die fr die Tatortarbeit relevante Ausrstung bereits im Vorhinein bereitzulegen.81 Zu dieser gehren beispielsweise Behlter zum Transportieren von Proben, Thermometer, Aufzeichnungsgerte, Handschuhe und Schutzkleidung, sowie auch Erste-Hilfe-Ausrstung.82 All diese Gegenstnde dienen der mglichst umfassenden Bearbeitung des Tatortes, beziehungsweise dem Schutz derer, die den Tatort untersuchen.
2.Sicherung des Tatorts und Tatortuntersuchung
Die ersten im Rahmen der Tatortarbeit vorzunehmenden Schritte sind von der Person, die zuerst am Tatort eintrifft, zu setzen.83 Sie hat, sofern auf Grund konkreter Gefahrensituationen erforderlich, zunchst jene Manahmen zu unternehmen, die zur Gefahrenabwehr notwendig sind.84 In weiterer Folge ist es wichtig, den Tatort abzusperren: Auf diese Weise wird der Tatort als solcher erkenntlich gemacht und zugleich die Regulierung des Zugangs ermglicht.85
Nach Beendigung der Tatortsicherung erfolgt die Tatortuntersuchung, die sich in Spurensuche, Spurensicherung und Spurenbewertung untergliedern lsst.86 Der Terminus Spuren bezeichnet hierbei materielle Erscheinungen, die mit einem kriminalistisch relevanten Ereignis in Zusammenhang stehen () [und] die Identifizierung des Verursachers und/oder des vorherigen Ganzen ermglichen.87
Mittels systematischer Spurensuche werden zunchst die wesentlichen zu erfassenden Spuren identifiziert, wodurch vermieden werden kann, dass ebensolche bersehen werden.88 Daran anschlieend erfolgt die Spurensicherung, die durch Fotografie, verbale Beschreibung oder Zeichnung, sowie qua kriminaltechnischer Methoden vorgenommen werden kann.89 Unter Umstnden ist es sogar mglich, bestimmte Spuren als solche, beziehungsweise deren Spurentrger mitzunehmen, um dadurch eine umfassende Sicherung zu erzielen.90 Die Spurenbewertung dient schlielich der Separation der kriminalistisch bedeutenden Spuren von jenen, die nicht zur Aufklrung des am Tatort begangenen Delikts eingesetzt werden knnen – so etwa von Trugspuren.91
Resmierend lsst sich die Aussage treffen, dass die Tatortarbeit dichotom in Tatortsicherung und Tatortuntersuchung gegliedert ist. Die Tatortsicherung setzt sich aus den beiden Prozessen der Gefahrenabwehr und der Absperrung des Tatorts zusammen; die Tatortuntersuchung ist in Spurensuche, Spurensicherung und Spurenbewertung zu unterteilen. Aus chronologischer Sicht betrachtet, erfolgt zunchst die Gefahrenabwehr, anschlieend die Absperrung des Tatortes. Konsekutiv ist die Spurensuche, dann die Spurensicherung, und letztendlich die Spurenbewertung vorzunehmen.
3.Spurenschutz und Dokumentation
In Ergnzung der dargelegten aufeinanderfolgenden Schritte der Tatortarbeit sind sowohl der Spurenschutz, als auch die Dokumentation essentiell. So ist bei all den Aktionen, die vom ersten Betreten des Tatorts an gesetzt werden, darauf zu achten, Vernderungen desselben zu vermeiden. Von zentraler Bedeutung ist, dass Spuren weder vernichtet, noch nachtrglich gelegt werden.92
Zustzlich sollte von Beginn der Tatortarbeit an eine lckenlose schriftliche Dokumentation bezglich aller relevanten Fakten (exemplarisch sind hier Datum, Ort und Zeit des Auffindens des Tatorts zu nennen) und Vorgnge (beispielsweise am Tatort vorgenommene Handlungen) gefhrt werden.93 In Ergnzung dazu ist es von Nutzen, Fotografien vom Tatort aufzunehmen, die sowohl zur Dokumentation des Tatorts als auch als Beweismittel eingesetzt werden knnen.94
Des Weiteren ist es wichtig, eine akkurate Beweismittelkette durch Dokumentation der jeweiligen Beweismittel inklusive dazugehriger Informationen, zum Beispiel der Beweismittelbeschreibung sowie des Namens der Person, die den Beweis gesammelt hat, aufrechtzuerhalten, so dass die Beweismittel im Strafverfahren nutzbringend eingesetzt werden knnen.95
4.Spezifisches Fachwissen
Zur Bearbeitung eines Tatorts des illegalen Wildtierhandels ist das Vorhandensein geoforensischer Expertise hilfreich. Geoforensik ist die Analyse von Bodenablagerungen und Gesteinen, die vom Tatort stammen, zum Zwecke der Ausforschung von Verbrechen.96 Durch diese Analyse kann ermittelt werden, ob bestimmte Personen, Tiere oder Gegenstnde sich am Tatort aufgehalten haben – was zu bejahen ist, wenn ihnen Partikel anhaften, die den vom Tatort genommenen Proben entsprechen.97 Geoforensische Kenntnisse sind somit etwa zur Herstellung einer Verbindung zwischen Tter und Tatort, aber auch zur Bestimmung der Herkunft aufgefundener Wildtiere, sinnvoll.98 Ist jemand am Tatort prsent, der ber geoforensisches Hintergrundwissen verfgt, so ermglicht dies die Identifizierung und Sammlung relevanter Proben.
Zudem empfiehlt es sich, tierrztliche Sachverstndige zur Tatortarbeit heranzuziehen. Deren Wissen ist fr das vollstndige Erfassen der am Tatort auffindbaren Informationen (beispielsweise fr das Untersuchen von vor Ort aufgefundenen toten Wildtieren), fr die Behandlung noch lebender, sich am Tatort befindender Wildtiere, sowie in weiterer Folge auch hinsichtlich des Erstellens von Gutachten von hoher Relevanz.99
VI.Verdeckte Nachforschung
Unter dem Terminus verdeckte Nachforschung werden im vorliegenden Kapitel diverse Ermittlungsmethoden, denen das bereits anhand der Bezeichnung erkennbare Element der Klandestinitt gemeinsam ist, verstanden. Oftmals wird durch den Einsatz solcher Methoden das Aufspren von illegalem Wildtierhandel erst ermglicht.100 In anderen Fllen knnen durch an das Aufspren des illegalen Wildtierhandels anschlieende, verdeckte Nachforschungen weitere in den illegalen Wildtierhandel involvierte Akteure identifiziert werden.101 Das verdeckte Nachforschen ist somit bezglich des Aufsprens von illegalem Wildtierhandel als solches, aber auch hinsichtlich der Identifikation Beteiligter, von Nutzen.
Unter anderem die kontrollierte Lieferung, die berwachung sowie auch der Gebrauch falscher Identitten durch staatliche Akteure zhlen zu jenen Praktiken, die unter den Begriff des verdeckten Nachforschens subsumiert werden knnen und im Folgenden beispielhaft errtert werden.102
1.Kontrollierte Lieferung
Kontrollierte Lieferung bedeutet, dass der Transport einer bereits von staatlicher Seite aufgesprten Lieferung, die Gegenstand des illegalen Wildtierhandels ist oder sein knnte, unter strenger berwachung durch zustndige Behrden durchgefhrt wird.103 Diese Vorgehensweise stellt eine Alternative zur sofortigen Beschlagnahmung der Lieferung dar und dient der Ermittlung mglichst vieler in den illegalen Wildtierhandel involvierter Akteure.104 Die Entscheidung, ob das Durchfhren einer kontrollierten Lieferung sinnvoll ist, hat einzelfallbezogen zu erfolgen. So ist jeweils in concreto vorab zu beurteilen, ob der hohe Zeit- und Kostenaufwand, der auf Grund der intensiven berwachung notwendigerweise mit der kontrollierten Lieferung einhergeht, in Anbetracht des daraus erwachsenden Nutzens gerechtfertigt ist.105 Des Weiteren ist abzuwgen, ob die erfolgreiche Durchfhrung der kontrollierten Lieferung wahrscheinlich ist.106 Bei lebendig gehandelten Wildtieren ist darber hinaus deren Wohl zu bedenken.107
2.berwachung und Einsatz falscher Identitten
Die Verwendung falscher Identitten durch mit dem Aufspren des illegalen Wildtierhandels beauftragte Personen und die verdeckte berwachung knnen verschiedene Erfolgsergebnisse liefern: Das Erlangen von Beweismitteln, die in weiterer Folge zur Verurteilung der involvierten Akteure fhren, die Feststellung, dass der hinsichtlich einer konkreten Person bestehende Verdacht unbegrndet war, sowie die – zu keinem der beiden genannten Ergebnisse fhrende, aber dennoch hilfreiche – Beschaffung von Informationen ber die konkrete Vorgehensweise der beteiligten Akteure.108 Sowohl die Verwendung falscher Identitten, als auch die verdeckte berwachung sind keine spezifisch auf das Aufspren von illegalem Wildtierhandel bezogenen Methoden; der Einsatz ebendieser verspricht hier allerdings beraus positive Ergebnisse. In der Praxis wird das Potential, das die Anwendung derartiger konventioneller Methoden zum Aufspren des illegalen Wildtierhandels birgt, mitunter bereits realisiert: So ist etwa die in den USA erfolgte Verurteilung einer in den illegalen Handel von Nashorn-Hrnern und Elfenbein involvierten Person zu einer Freiheitsstrafe von 5 Jahren und 10 Monaten durch verdeckte Nachforschungen ermglicht worden.109
VII.Grenzkontrollen
Grenzkontrollen, etwa durch Zollbehrden,110 spielen eine zentrale Rolle hinsichtlich des Aufsprens von illegalem Wildtierhandel. Dies ist sowohl durch den internationalen Charakter des illegalen Wildtierhandels,111 als auch durch die ambivalente Natur der Grenzen bedingt: Je nachdem, ob an einer staatlichen Grenze effiziente Kontrollen der transportierten Gter erfolgen, stellt sie Opportunitt fr das Aufspren von illegalem Wildtierhandel, oder aber fr das Durchfhren von illegalem Wildtierhandel dar.112 Schlielich sind Kontrollen des grenzberschreitenden Transports auf Grund der Tatsache, dass mitunter versucht wird, illegalen Wildtierhandel durch Einsatz falscher Dokumente zu verschleiern,113 essentiell. Die praktische Relevanz von Grenzkontrollen hinsichtlich des Aufsprens des illegalen Wildtierhandels wird beispielsweise durch die Operation Thunderstorm, im Rahmen derer etwa die illegale Einfuhr von 18 Tonnen Aalfleisch nach Kanada verhindert werden konnte, verdeutlicht.114
Die Frachtkontrolle mittels Rntgenstrahlung, sowie der Einsatz von Hunden zur Kontrolle des grenzberschreitenden Transports, sind im vorliegenden Kontext von wesentlicher Bedeutung, da sie dazu beitragen, dass verborgene Gegenstnde des illegalen Wildtierhandels aufgesprt werden knnen: Die in den illegalen Wildtierhandel verstrickten Akteure versuchen nmlich naturgem, das illegale Handelsgut als solches unkenntlich zu machen; exemplarisch sei hierfr das Verstauen von toten Seepferdchen in Jausenboxen genannt.115 Die Zerkleinerung von Wildtierprodukten und deren anschlieende Vermengung mit anderen Waren stellt eine weitere Methode, das illegal Gehandelte zu verschleiern, dar.116 Auch hinsichtlich lebender Wildtiere besteht das Bestreben, diese vor dem Transport zu camouflieren; beispielhaft ist das Unterbringen von Vgeln in Plastikrhren zum Zwecke des illegalen Wildtierhandels anzufhren.117 Rntgenstrahlung ist hierbei insofern von Nutzen, als durch diese kaschierte Gegenstnde visuell als solche erkannt werden knnen.118 Hunde wiederum knnen vor allem auf Grund ihrer olfaktorischen Sensibilitt zum Aufspren verborgener Gegenstnde des illegalen Wildtierhandels beitragen.119 In der Praxis haben sowohl Rntgenstrahlung als auch Hunde bereits erfolgreich zum Aufspren von illegalem Wildtierhandel beigetragen; dies etwa im Zuge der oben beschriebenen Einstze Operation Thunderbird und Operation Thunderstorm.120
In Ergnzung des soeben Ausgefhrten sei darauf hingewiesen, dass die eingangs identifizierte Problemstellung des Ressourcenmangels auch bezglich der Kontrollen des grenzberschreitenden Transports besteht.121
VIII.Conclusio
Der illegale Wildtierhandel ist dadurch gekennzeichnet, dass er von einer Vielzahl an Akteuren in mehreren Stufen vollzogen wird. Diese Komplexitt hat zur Folge, dass eine groe Vielfalt an Methoden besteht, die eingesetzt werden knnen, um denselben ausfindig zu machen.
Der illegale Wildtierhandel kann zunchst prventiv durch das Aufspren von Wilderei ausgeforscht werden. Das Aufspren von Wilderei stellt, vor allem in Anbetracht der weitlufigen Gebiete, auf denen sich Wildtiere aufzuhalten pflegen, ein schwieriges Unterfangen dar. Technische Ressourcen knnen zur Erleichterung desselben eingesetzt werden. Von jedem in den illegalen Wildtierhandel eingebundenen Tatort knnen Informationen extrahiert werden, die der Verbindung von involvierten Akteuren mit der begangenen Straftat dienlich sind. Durch die Verwendung geeigneter Ausrstung, sowie durch die Einbeziehung sachkundiger Personen, ist eine Optimierung der Tatortarbeit mglich. Auch verdeckte Nachforschung kann hinsichtlich des Aufsprens von illegalem Wildtierhandel zweckdienlich sein. Durch kontrollierte Lieferung, verdeckte berwachung und den Einsatz falscher Identitten ist es mglich, illegalen Wildtierhandel aufzuspren, der ansonsten verborgen bleiben wrde. Schlielich knnen Grenzkontrollen, die etwa durch Zollbehrden vorgenommen werden, zum Aufspren des illegalen Wildtierhandels beitragen. Insbesondere im Hinblick auf dessen internationalen Charakter stellen Kontrollen des grenzberschreitenden Transports ein probates Mittel zum Aufspren desselben dar.
Sowohl der Mangel an rechtlichen Grundlagen als auch das oftmals gegebene Defizit an Ressourcen und Wissen bezglich des illegalen Wildtierhandels erschweren das Aufspren desselben. Diese Problemstellungen sind nicht als universal gleichmig vertreten anzusehen; sie weisen vielmehr in verschiedenen Lndern unterschiedliche Ausprgungen auf.
Um das Aufspren des illegalen Wildtierhandels unter erfolgreicher Bewltigung der dargelegten Hrden in erhhtem Mae zu gewhrleisten, ist es notwendig, das Potential konventioneller Methoden, die nicht spezifisch auf das Aufspren des illegalen Wildtierhandels zugeschnitten sind, zu erkennen und deren Einsatz zu ermglichen. Dem bestehenden Mangel an Wissen und Ressourcen kann durch Wissensgenerierung und Wissensmanagement begegnet werden. Die dadurch erfolgende Anhebung des Niveaus an Wissen ber den illegalen Wildtierhandel in den Reihen derer, die an dessen Aufspren beteiligt sind, ermglicht den ressourcenschonenderen und somit effektiveren Einsatz der Methoden zum Aufspren des illegalen Wildtierhandels und ist somit von zentraler Relevanz.
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Chapter Eleven

Forensic DNA Evidence and WildlifeTrafficking

Rory McFadden
This chapter explains and discusses the role of wildlife DNA as forensic evidence. It suggests that wildlife DNA evidence is a valuable tool in the investigation and prosecution of wildlife trafficking offences, although as a field it faces particular challenges that may affect its resilience in the courtroom. For this reason, and considering recent trends towards greater scrutiny of forensic sciences as evidence, this chapter argues that wildlife DNA scientists should be prioritising adherence to the external quality standards most palatable by the court.
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I.Introduction
In contrast to most crime types, the most common question in wildlife trafficking cases is not who has committed the crime, but whether a crime has occurred at all.1 This question can be complicated because of the types of evidence typical of wildlife trafficking crime scenes, which can make it difficult to identify animals, parts or derivatives as belonging to a certain protected group. Where morphological or other identification methods fail, the forensic analysis of wildlife DNA (desoxyribonucleic acid) can be a useful tool to discover information about the animal, and ultimately determine whether the animal has in fact been trafficked.
Despite its usefulness, forensic wildlife DNA forensics as a science remains somewhat in its infancy, and relatively niche.2 For this reason, it may be more difficult for wildlife DNA evidence to demonstrate adherence to quality standards expected by the courtroom, and consequently to resist legal challenge. Currently, it is unclear whether and to what extent wildlife DNA evidence is rejected in court or not tendered at all; however, if the goal is to successfully prosecute more perpetrators under wildlife trafficking legislation, it is important that wildlife DNA forensics develops in step with trends and changes in evidence law.
The available literature regarding wildlife DNA forensics is largely authored by practitioners and aimed at the wildlife forensics community.3 Many sources contain detailed and technical discussions about best practise and standards internal to wildlife forensics as a science. However, few outline the external standards of the courtroom, which inform the admissibility and assigned probative weight of all types of forensic evidence. Increasingly, courts expect tangible evidence of how reliable a forensic method is, especially where that method is novel or uncommon.
The aim of this chapter is to discuss the function of wildlife DNA as forensic evidence in the investigation and prosecution of wildlife trafficking offenders, and recommend, from a legal perspective, which developments should be prioritised in order to strengthen wildlife DNA as a forensic tool.
Part II of this chapter introduces and explains the basic function of DNA as a forensic science, both in the human crime context and the less familiar wildlife trafficking context. Part III discusses broadly the legal frameworks in place that permit and regulate the use of forensic science as evidence in the courtroom, and outlines some relevant criticisms and trends within this field. Part IV describes some of the methods used by forensic scientists in preparing wildlife DNA evidence. Part V outlines the various forensic applications of wildlife DNA, and part VI looks at particular challenges faced by wildlife forensic scientists in bringing DNA evidence into the courtroom. Part VII discusses possible future directions of wildlife DNA as a robust and reliable forensic science.
II.Scientific background and context
1.DNA
Deoxyribonucleic acid, or DNA, is present in the cells of almost every living being. DNA contains sections called genes, the structure and sequence of which make up each individuals genetic profile.4 Genes are, essentially, pieces of code passed down from an individuals parents which contain the requisite instructions for how that individual will develop, function, and reproduce as an organism.5 Hence, DNA contributes to observable characteristics, such as height and colouring.6
An individuals genetic profile stays the same over their lifetime, but genetic profiles vary between all individuals except identical siblings.7 In humans, about 0.1% of DNA is different from person to person.8 This variation makes DNA useful as a forensic science because it can be used to identify or exclude perpetrators and victims from biological material found at crime scenes. In general, DNA provides a significant amount of information about a relevant individual compared to other evidence types. The process of extracting this information is called DNA profiling, or DNA barcoding.
2.Defining wildlife DNA
The distinction between human and non-human DNA is not dichotomous. Humans are just one of hundreds of thousands of species on the planet whose DNA may be used for the purposes of investigation. That said, human DNA has been the main focus of DNA forensics since its conception.9 Forensic practitioners who analyse human DNA have an extensive and detailed appreciation of the entire human genome, which has been meticulously studied, mapped and validated over several decades. It is so well understood, human DNA may even be analysed using widely available and inexpensive commercial kits.10 A comparatively moderate amount of research has gone into wildlife DNA.
Not only is wildlife DNA forensics nowhere near as developed as its human counterpart, instead of just one species, it encompasses at least the 7,500 species considered endangered or critically endangered on the International Union for Conservation of Natures (IUCN) Red List of Threatened Species.11 The same lengthy process must be repeated to map out the genome of each new species of interest.12
Furthermore, human DNA evidence is much more broadly and frequently employable as evidence in criminal proceedings, since all crime types involve humans, and few involve animals. Crimes which victimise animals are generally regarded as lower priority in comparison to crimes against people and property.13
3.DNA analyses
3.1.DNA profiling
A sample of DNA from a known individual may be linked to, for example, a blood stain at a crime scene based on whether the two profiles are identical or not. This is referred to as an exclusionary test, since there is no chance that the profiles came from the same individual if they are not identical. However, if the profiles are identical, there is still an extremely small chance that it is a coincidence. The average probability that two unrelated profiles will randomly match is, theoretically, one in several billion. As such, this analysis comes with a high degree of certainty.14
3.2.DNA barcoding
Wildlife DNA is often concerned with matching samples to their taxa, the pre-defined groups to which animals belong, rather than to an individual. Because of the hereditary nature of DNA, the DNA profiles of closely related individuals tend to have a high degree of similarity, while more distantly related samples will generally show more dissimilarity. This is because diversity between organisms is caused by genetic mutations occurring over time.15 The less immediate the relationship between two individuals, the more inherited changes may have accumulated over the course of their respective ancestors descending from their most recent common ancestor.16 The taxa of the individual, such as family, population or species, are identifiable with reference to particular portions of DNA which are shared with other members of any given taxon, and distinguishable with reference to those portions which vary between them.
By comparing sections of genes known to be shared by all members of a certain taxon, practitioners can infer whether an unknown sample is a part of that group. Before this is possible, the particular section of a gene or number of genes which is both exclusive and common to all members must be identified. This requires extensive examination of samples, called reference data, from the relevant taxon to form a control population. The greater the size and diversity of the control population, the more statistically certain it is that the unknown sample is or is not part of the group.17 The fewer the reference samples, the less conclusive the inference can be.
3.3.Forensic DNA evidence
Criminal justice systems routinely employ DNA analyses as forensic evidence.18 Generally, DNA profiling is considered to have a sounder scientific basis than many other forensic techniques.19 Forensic DNA evidence can be especially advantageous in the investigation of wildlife trafficking. As is discussed below, laws about wildlife trafficking necessitate that the animal in question belongs (or belonged) to a certain taxon which the relevant law seeks to protect. Proving this can be complicated. Seized wildlife and animal derivatives may not be susceptible to morphological or other methods of identification where the sample is, for example: partial; has been processed into a product; or, is in an immature state (such as an embryo).20 In such instances, DNA barcoding can be useful, since only a tiny amount of any type of biological material is needed. Sometimes protected species have lookalike unprotected species, or parallel legal markets allow trade in certain populations of the same animal. In those cases, DNA may be the only way to distinguish whether or not the particular sample is protected. Related wildlife crimes such as poaching almost always occur outdoors, where evidence is exposed and may decay. DNA is robust; a useable DNA sample may often be extracted from the types of decayed or chemically treated material typical of crime scenes.21
III.Legal bases
The form and severity of national wildlife trafficking legislation is ultimately left to individual legislatures. CITES, the Convention on International Trade in Endangered Species of Wild Flora and Fauna, provides an international framework that seeks to regulate trade in vulnerable species to sustainable levels.22 For this reason, legislation regarding the protection of endangered species varies widely between jurisdictions, and national wildlife trafficking legislation can encompass a range of criminal behaviours. However, offences generally have the common element that the animal targetted is a member of a protected group.23
In defining protected animals, often legislation refers specifically to the CITES Appendices, which list some 5000 animal species whose survival is immediately or potentially threatened by trade. Some jurisdictions include additional species, or provide their own list.24 Hence the species, origin or individual from which a trafficked sample originates is always a material fact in wildlife trafficking cases.
Although admissibility rules about forensic evidence vary between jurisdictions, there is a fairly consistent approach regarding the standards and thresholds to which forensic evidence must adhere.25 It is also possible due to the often transnational nature of wildlife trafficking that evidence being collected and prepared within one jurisdiction will be subject to standards set by another.26
1.Forensic evidence in the courtroom
1.1.Expert opinion evidence
Expert opinion evidence is admissible as an exception to the rule that witnesses may only give evidence about facts.27 This opinion rule is generally in place to prevent reliance by the court on unsubstantiated or subjective information, which may prejudice the accused disproportionately to whatever probative value the opinion offers. Expert evidence is excepted because, occasionally, useful evidence is not susceptible to interpretation by a layperson; someone who is capable of its interpretation and explanation must give a conclusion based on his or her own expertise. DNA analysis falls into this category.28
When the court accepts this type of evidence, it has limited scope to assess its quality. This is because experts make subjective decisions when forming an opinion which the court has no means to evaluate.29 Since judges can only assess objective evidence, it is important that an enquiry is instead made into the scientific rigour of expert evidence on a case-by-case basis, at both a foundational and an applied level.30
1.2.Scientific rigour
In the most comprehensive case, an enquiry into scientific rigour would include an assessment of:
	
Whether the discipline generally can provide the kind of information which it purports to (field validity);

	
Whether the particular method used is capable of producing the conclusion it purports to (method validity);

	
Whether the expert is competent at the method; ie:
	 o
Whether he or she possesses the knowledge and skill necessary to employ the method generally (qualification); and,


	 o
Whether he or she in fact employed the method competently in the given instance (execution).31




While not all admissibility rules address each of these points that can (and should) be expected of forensic scientists, weakness in any of the above aspects of scientific rigour can affect the value the decision-maker assigns the evidence, or form the basis for a legal challenge.32
1.3.Admissibility and weight
While admissibility refers to whether or not the evidence may be tendered at all, the weight of the evidence is its probative value, or the degree to which it should be factored into the verdict.33 Statutes about admissibility and weight often employ terms such as formal qualifications, specialised knowledge, within a recognised field and training, study and experience.34
An assessment of some or all of these criteria, with empirical evidence supporting them, will inform the trial judge on how to handle the expert evidence. It may be that the judge is satisfied that the science is probative, foundationally valid, and accurately applied and admit it without issue; if not, he or she may discretionarily exclude it in its entirety. The judge may alternatively leave it to the opposing counsel to cross-examine the expert to reveal possible flaws in their assessment, or sometimes simply pick and choose which parts of the evidence meet the threshold and only admit those conclusions.35 Finally, the judge may admit the evidence in its entirety, but take into account any uncertainty in deciding the weight to assign the evidence.
1.4. Criticisms and future directions
It should be noted that the law of expert opinion evidence, especially in relation to the forensic sciences, has been criticised in many jurisdictions for leniency in admitting and assigning weight to opinions without a thorough examination of the validity of the putative experts field, methods and competence.36 For example, courts have been criticised for assessing the weight of forensic evidence using criteria which are more appropriate for assessing admissibility; that is, for allowing weaknesses in scientific rigour to go to the probative value of the evidence, rather than to the perhaps more appropriate question of whether to exclude the evidence entirely.37
This is not to imply that wildlife forensic scientists need not bother adhering to a high standard of scientific rigour just because most judges under most circumstances admit most forensic science.38 On the contrary, these criticisms may be predictive of the direction of expert evidence law generally, and indicative of higher standards courts may (and should) expect of forensic sciences going forward. Additionally, because of the transnational nature of wildlife trafficking as a crime type, experts in any one jurisdiction may be subject to the legal standards of another. This suggests that experts should aim to be operating at the highest standard possible.
IV.Methods
Generally, four different types of facility may undertake wildlife DNA barcoding: a multi-use research laboratory, a university forensics laboratory, a commercial DNA forensics laboratory, or, most rarely, a dedicated wildlife forensics laboratory.39 Regardless of which of these laboratory types does the testing, strict forensic procedures should be adhered to.
1.Collection and storage
Storage and handling of samples for forensic purposes is held to a notably higher standard than for research purposes.40 Any material likely to contain DNA evidence should be extracted, isolated, and preserved in a sealed environment at a temperature below 20˚C to avoid degradation, especially of softer tissues.41 Personnel handling evidence should wear clean, protective clothing including gloves, have long hair tied back, and use sterilised or disposable equipment on only one sample at a time to avoid contamination.42 Best practise would also include archiving a sample of the DNA, in case opposing counsel seek to conduct independent testing.43 Access to samples, computers, and facilities should be otherwise restricted.44
Wildlife DNA may be extracted from a wide range of post-mortal biological material such as blood, flesh, urine, faeces, skin, hair, scales, bone, feathers, claws, teeth, shells, scales, venom, and embryonic tissue, as well as processed products such as cooked meats, furs, tanned leather goods, and medicines.45 Using modern techniques, trace amounts of DNA may also be amplified to be tested, especially where a sample may contain more than one source, such as in traditional medicines or game sausage.46 Standard or peer-reviewed techniques for the extraction and purification of DNA from unconventional tissues or under unusual field conditions should be prioritised wherever possible, especially if commercial DNA extraction kits are cost-prohibitive or unavailable.47
2.Development of method, reference data and validation
Because of the breadth of wildlife that may need to be profiled or categorised, and the reactionary nature of forensic science, scientists must often develop their own specialised tests to answer the investigative question posed.48
Broadly speaking, to assign an unknown sample to a taxon, the goal is to find genetic markers that are consistently found within that taxon, but generally not found in the DNA of other taxa. This is done by aligning and comparing reference DNA samples with the support of specialised software.49 From here it may be inferred, based on the completeness of the reference data, how likely it is that the unknown sample has the identified genetic marker by chance. It is difficult to calculate the statistical significance of a match if the frequency of the genetic marker within the taxon is inferred from a small reference population.50 This issue is compounded where a taxon is endangered, since the compilation of a large and complete database is hindered by sparsity of the population, laws restricting access to habitats and preventing the extraction of samples, and arduous permit requirements.51 Specimens listed in the CITES Appendices additionally require import and export permits where they need to be transported internationally between States Parties.52
The data ideally should be from as many known samples of the relevant taxon and any closely related taxa as possible. Practitioners may have to collect this data themselves, unless the relevant genetic markers can be found in published research or public databases.53 Although databases should be treated with caution where contributions are unregulated, they can provide comprehensive reference data which improves the certainty of conclusions.54 The reference population data used should be cited and publicly available, and any estimates (eg about the rate of inbreeding or mutation) should be disclosed.55
Whenever a new set of reference data is developed, it must be validated.56 Validation is the process of testing a new method or set of markers to evaluate their effectiveness at producing the correct result; ie, how often using that methodology will correctly identify a sample as a part of a given taxon. Validation may include: sensitivity, specificity, reproducibility, precision, accuracy, testing the parameters of a method, and analysing samples (mock or nonprobative) commensurate with the intentions for use.57 This is especially true given that the majority of wildlife DNA barcoding occurs in an academic environment, so methods and reference data must be carefully reviewed prior to use in casework.
3.Reporting and testimony
After completing an analysis using a validated method, and having followed proper forensic practise, the process and findings should be compiled into a final report along with detailed records of evidence chain of custody, tamper-avoidance procedures, shipping and receiving documentation, relevant emails and phone calls, images, events and bench notes. Reports should be as transparent as possible, and include statements concerning practitioner qualifications and experience, methods, materials, protocols, results and conclusions.58
Where appropriate, any conclusions should be qualified by statements about the limitations of the method or process and assumptions made in the interpretation of the evidence.59 Expert practitioners may additionally be required to conform to legislated reporting formats, including providing a copy of a code of conduct signed prior to beginning any casework, depending on the jurisdiction in which they present their evidence.60
Estimates of accuracy provided by forensic experts should be quantitative in relation to the particular taxon being tested.61 Ie, the expert should frame their conclusions as an estimate of how likely it is that the sample in fact originated from a particular taxon, rather than independently identifying its most likely source.62 Calculating error and match probability is more difficult in DNA barcoding for taxonomic purposes than DNA profiling, since it involves an assessment of an entire taxon rather than two individuals.63 Because the expert must frame his or her finding in this way, he or she must take care to avoid fallacious statements of probability.64 This is a particular concern in the context of DNA barcoding due to its high degree of theoretical, but not necessarily practical certainty. Where an expert does not take into account the risk of human or methodological error, random match probabilities, et cetera in calculations of probability, his or her conclusion may be represented to the court as far more certain than it is in reality.65 Ideally, reports should be reviewed by another knowledgeable party prior to submission and should also be made available to opposing counsel upon request.66
In addition to submitting a report, practitioners may also be required to testify in court, especially since wildlife DNA forensics is a relatively seldom-used science, with fewer documented protocols that may be authoritatively cited to in a written report. Practitioners should therefore be trained in expert witness testimony, and expect to be called to give oral evidence having prepared and submitted a report.67
V.Applications
1. Species identification
In the investigation of wildlife trafficking offences, wildlife DNA testing is most commonly used for species identification.68 This relies on isolating and comparing genetic markers which are generally consistently found within a species, but which vary between species.69
Its application is relatively widespread because most protected groups of animals are categorised or referred to in legislation at the species level.70 Species identification is useful in identifying trafficked products which no longer carry morphologic species traits, such as shark fins71 and traditional medicines,72 or trace evidence left at the scene of a suspected poaching or on a suspects clothing or gear.73
Another common use of species identification is where a sample is in an immature state. For example, a 2007 case involved a man wearing a specialised vest designed to conceal and smuggle valuable bird eggs out of Australia. After being told by customs that he would be searched, the man slapped his torso several times, destroying all but two of 38 eggs. DNA analysis was able to determine the number and species of bird embryos contained in both the smashed and remaining eggs, since quarantine laws prevented investigators from allowing the remaining eggs to hatch. The DNA laboratory at the Australian Museum found that each of the bird species were protected under Australian law, and the man was convicted.74
2.Origin
In some cases, and for some offences, it is necessary to identify the geographic location from which a sample originates. This is because legislation adheres to political boundaries where a species may not; ie, a species may be distributed across multiple regions, countries or fishing zones, but only be protected by law in some.75 The method for population assignment is approximately the same as species identification: the unknown samples DNA profile is assigned to a population if it contains genetic markers frequently observed within only one population.76
This method is heavily dependent on the completeness of the reference population, since populations are less likely to be defined by discrete genetic differences than species.77 It also requires a high degree of genetic variation between geographically distinct populations, and reference data from each potential source population.78 For these reasons, it may be difficult to carry out this procedure where a large number of populations exist, or where there is significant inter-population breeding.79 Endangered species are more likely to have small and inbred populations.80 If, on the other hand, an entire species has been well documented in a database, the use of DNA for population assignment can lead to successful prosecutions, as for example reports involving cases of illegal salmon fishing show.81
3.Identification of individuals
Although less common in wildlife and forest crime investigations, in some cases, it may be possible or necessary to exclude or identify a specific animal as the source of a DNA sample found at a crime scene. This may be the case, for instance, where a seized tiger hide must be traced to the carcass of a tiger killed at a zoo,82 or a poached animal carcass must be linked to meat found in a suspects vehicle or trophy in his or her home. Individual assignment can also help determine exactly how many animals are involved where it is unclear (eg, where a number of detached shark fins are seized).83
Individual identification, or DNA profiling, relies on genetic markers that have a high level of variability even within a given species or population, and are thus likely to differ between individuals.84 This technique is effective to determine that two samples are not from the same individual where they produce different DNA profiles; however, where two samples produce the same profile, this is only a suggestion that they originate from the same individual. The possibility of closely related samples, especially within inbred populations, may be difficult to displace in some cases.
Individual identification is also used for indexing both protected and non-protected animals, mostly in small populations, to pre-emptively track poached animals or authenticate legal animal products.85 The latter works by registering all legal specimens as a means to identify illegal samples and has been demonstrated in Norway, at least theoretically, for common minke whales.86
4.Other applications
In addition to parallel markets, such as when only captive-bred specimens can be legally traded, some species are allowed to be possessed or traded only in certain quantities. This opens up issues where a suspect may claim that some of the specimens in his or her possession are the offspring of a legally obtained specimen, effectively laundering wild-caught animals. Because DNA is directly inherited from the parents, this type of analysis can be done with effective certainty and without a reference population.87 If approximately half of the genetic markers in the alleged offspring are not shared by the alleged parent, this will generally dispel the claim, subject to the probability of a rare mutation event.88
Some legislation protecting wildlife is sex-specific, for instance the poaching of female pheasants in South Korea.89 Where sexing cannot be done by visual means due to decomposition or processing, immature specimens, or where sex organs are internal (such as in elephants), genetic markers specific to Y-chromosomes can indicate if the specimen is male.90
VI.Challenges
In addition to more general issues facing wildlife DNA forensics briefly mentioned above, there are some practical issues relating to the forensic standards increasingly expected by courts.91 These issues may hinder the use of wildlife DNA forensics in the investigation of wildlife trafficking offences, or else expose experts to challenge in court where they are not properly accounted for, or adequately avoided, prior to testimony.
1.Evidencing scientific rigour
1.1.Pre-trial protocols and quality management
As outlined in Part III, the chief reason for the legal scrutiny under which expert witnesses are placed is the subjective way that experts form opinions. However, this can be limited if experts can show that they have followed a pre-defined method which has been validated and remains susceptible to objective assessment.92 Where an expert has not followed a documented or recommended procedure in the preparation of evidence, a question may arise as to the integrity of the test itself and the interpretation of the results.
For this reason, it is also important that laboratories undertaking wildlife DNA forensics have demonstrable quality assurance and quality control procedures, which monitor all operational and analytical procedures, training exercises, reporting and review of results.93 In short, quality assurance aims to prevent errors, or else identify them before they are published.94 A lack in proper quality assurance and quality control mechanisms may lead to a lack of confidence in the results produced, which in turn may render the evidence weak or inadmissible.95 General quality assurance standards may be provided by accreditation requirements. For example, laboratories can only become accredited under the gold-standard ISO-17025 by the International Organization for Standardization if they are demonstrably in compliance with prescribed quality management standards.
1.2.Certification and accreditation
In its seminal 2009 report on strengthening forensic sciences, the United States National Research Council stated that

laboratory accreditation and individual certification of forensic science professionals should be mandatory, and all forensic science professionals should have access to a certification process. ... No person (public or private) should be allowed to practice in a forensic science discipline or testify as a forensic science professional without certification.96
This is bolstered by evidence that external qualifications and objective standards are a more meaningful indication of competency because they entail transparency.97 However, accreditation and certification are uniquely difficult to obtain for laboratories and scientists who perform wildlife DNA forensics, especially those with necessary expertise but who typically only perform research.98 Acquiring internationally-recognised accreditation (such as ISO-17025) is expensive, arduous and not typically done by university or multi-use laboratories,99 although it is certainly attainable.100
Certification of individual practitioners is more difficult, since the diverse range of specialties under the umbrella of wildlife DNA forensics is spread over few practitioners.101 Additionally, certification is only a useful indication of professional competence where there is a pre-defined and thorough assessment process; otherwise, it may be vulnerable to legal scrutiny.102 Currently, the only body that performs individual certification for wildlife forensic practitioners is the Society for Wildlife Forensic Science (SWFS), and currently only in the United States.
Demonstrable training also falls in line with many expert witness provisions,103 although as a measure of competency it is not sustainable for very long after it is completed.104 Moreover, there is no specific training that practitioners can undergo to become qualified as wildlife forensic scientists.105 Perhaps more meaningful to a current assessment of competency is the possibility for practitioners to present their ability through proficiency testing results. However, because it would be unrealistic to develop a proficiency test for every taxon that wildlife DNA forensics encompasses, very few such tests are currently available. Publication and presentation of peer-reviewed research within wildlife DNA forensics is often the only available means to demonstrate competency.106
2.Funding
Governments in both developing and developed countries appear to be unwilling to commit to funding wildlife trafficking reduction efforts.107 This is compounded by that fact that casework in wildlife DNA forensics is relatively infrequent, especially where it is specialised, which drives up the cost of developing and maintaining wildlife forensic facilities and personnel significantly.108 Additionally, and unlike its human counterpart, the majority of wildlife DNA forensics has very little commercial value.109 Because of this high service cost and lack of commercial viability, government funding is important if laboratories are to operate at satisfactory standards and trained staff are to remain fairly compensated, since low salaries within forensic sciences open up the possibility of corruption and incompetence.
VII.The way ahead
Many of the above challenges could, theoretically, be avoided if all wildlife forensic testing was outsourced to a single, trusted laboratory with selective staff. This would also help the ancillary issue that many countries who are most affected by wildlife trafficking are the least equipped to effectively use wildlife DNA forensics.110 The United Nations Office on Drugs and Crime (UNODC) has stated that

many countries lack appropriate scientific, enforcement and judicial structures required to support the production and use of forensic evidence. Until these are available, the establishment of a wildlife forensic facility would be premature and have little or no impact. Furthermore, there is insufficient casework demand at present to justify a lab in every country.111
The US Fish and Wildlife Service (USFWS) Forensic Laboratory offered over a decade ago to take on any forensic analyses of wildlife trafficking evidence related to the enforcement of CITES internationally, free of charge.112 The USFWS laboratory maintains an ISO-17025 accreditation, and its scientists have testified in court and successfully resisted legal challenge, at least in the United States, based on their extensive academic training and experience.113
Despite this, their offer does not appear to have been universally taken up, as most wildlife forensics takes place in domestic university or commercial laboratories.114 This may be because countries wish to develop their own skills in wildlife forensics, or are unwilling to reveal deficiencies in their own practises or share resources internationally. It may also be that, due to the nature of wildlife forensics, sometimes investigators will encounter an unconventional sample which requires testing by a specialist academic or research laboratory that does not otherwise adhere to forensic standards.115 Hence, the laborious and expensive practise of wildlife DNA forensics is still dispersed across several laboratories in several countries.
In 2015, UNODC conducted a confidential survey reviewing the capacity of laboratories undergoing forensic wildlife services worldwide.116 This review found that, of the laboratories that had undertaken diagnostic casework, only some were operating in line with internationally accepted forensic standards. For instance, only 44% of laboratories surveyed indicated that they operated to a minimum quality assurance standard, and only 31% to an external standard.117
This review was revised in 2017 in order to develop and publish a directory of laboratories that are willing and able to conduct wildlife forensics at the requisite standard.118 The pool of invited participants included those who had participated in the previous survey, plus additional laboratories who had not. Of the laboratories surveyed, 66% reported that they were operating to a minimum quality assurance standard, and 35% were subject to external audit. In addition, 68% of laboratories indicated an intention to improve quality assurance standards over the next three years.
This increase in laboratories claiming to operate at satisfactory quality assurance standards in just a few years is encouraging, and may be indicative of a general positive inclination within wildlife forensics towards more rigorous scientific standards. Given the momentum in evidence law towards a higher standard of scrutiny, it is in the interest of wildlife DNA forensics, and indeed wildlife crime reduction efforts generally, to move towards an externally demonstrable standard of laboratory practise.
VIII.Conclusion
The importance of reducing wildlife trafficking has been enunciated elsewhere, and comprehensively so.119 Implications such as the extinction of unique and ecologically significant species and the disruption of delicate and vital ecosystems are well documented. Despite this, the prevention of wildlife trafficking is not prioritised to the extent that the seriousness of these consequences suggest it ought to be. The reality is that efforts to reduce wildlife trafficking are often underdeveloped and underfunded. It is therefore important that the efforts currently in place are strengthened and supported as much as possible.
Regardless of jurisdiction, legislation that catches wildlife trafficking offenders has at least one thing in common: the animal affected by the actions of the perpetrator must belong to a pre-defined group which merits protection. Proving that this is the case is not always straightforward, to the extent that sometimes the only means of proving that the trafficked product or poached animal is protected is by using sciences such as wildlife DNA forensics.120 Wildlife DNA forensics has the potential to play a vital role in the successful prosecution of wildlife trafficking offenders where other methods of profiling and taxology are, for one reason or another, ineffective.
Wildlife DNA forensics ought to respond to the needs of law enforcement by maintaining and strengthening validity in the courtroom. This can most effectively be done by reference to external standards that speak to both the foundational validity and applied accuracy of the methods used by practitioners. While some laboratories are already operating at a remarkably high standard for a generally under-resourced and immature field, some may run into issues with evidencing the scientific rigour increasingly required in court.
Looking at the literature emerging from this area,121 in conjunction with the survey results referred to in Part VII, it may be the case that wildlife DNA forensics will continue to improve and mature into a reliable and reputable forensic science on its own. However, without discounting or distrusting the passionate voices within this scientific community who are aware of the developments that need to be made, it is nevertheless important that improvement does not occur in a vacuum. If the goal is to enforce wildlife trafficking legislation, and ultimately to reduce wildlife trafficking in general, then the focus of wildlife DNA forensics should not only be on good science; it should be on demonstrably good science.
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Chapter Twelve

Wildlife Trafficking in Australian Criminal Law

Jack Purtill
Wildlife trafficking represents a grave threat to worldwide biodiversity. International frameworks have been established with the objective of mitigating this threat by way of regulating the trade of certain endangered or otherwise protected species. In order to augment the efficacy of such initiatives, ratification and enforcement at the domestic level are essential. In Australia, criminalisation of wildlife trafficking is achieved through the Environment Protection and Biodiversity Conservation Act 1999 (Cth), as well as through localised legislation at the State and Territory levels. This chapter explores the criminal offences currently in operation in Australia that are relevant to wildlife trafficking, and evaluates some avenues of reform that have been proposed.
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I.Introduction
Wildlife trafficking has been widely acknowledged as a global threat to biodiversity and to the conservation of species,1 especially those species that are at risk of endangerment or extinction. Wildlife trafficking carries a particularly negative influence on geographic locations with a high concentration of unique wildlife populations, such as Australia.2 In seeking to mitigate the impact of the illegal tradeor ideally prevent wildlife trafficking altogethercriminalisation of conduct that involves or facilitates this trafficking is an essential step to be taken towards solving this multifaceted problem.
This chapter provides an overview of the criminal offences and surrounding provisions relevant to wildlife trafficking into and out of Australia, as well as within the country between the varying, and at times conflicting, State and Territory jurisdictions. After examining the relevant legislative provisions at these two levels, challenges and deficiencies obstructing the efficacious operation of these laws will be made apparent. Finally, several avenues of reform expressed by commentators will be evaluated with a view to improving the effectiveness of Australias criminal laws concerning wildlife trafficking into, out of, and within the country.
At the national level, it will be proposed that, despite Australias relatively sound national legislative framework to combat wildlife trafficking, low levels of understanding and priority as to these criminal laws, as well as inadequate law enforcement responses to modern illicit marketplaces, namely the internet, hinder the fight against trafficking in fauna and flora into and out of Australia. Furthermore, the multitude of environment and conservation statutes across the States and Territories have resulted in an overly complex network of legislative measures. Adding to this complexity, conflicting laws in different jurisdictions often result in inadequate punitive responses, especially with regard to sentencing of perpetrators whose offending crosses State or Territory borders.
There is a relative dearth of literature directly addressing criminal laws concerning wildlife trafficking in Australia. This area has only been explored modestly in the past, and scholarly commentary has been somewhat limited hitherto. Moreover, the existing literature is rather circular, often referring only to the same few available publications, most of which canvas virtually identical subject matter.3 In light of this, this chapter seeks to analyse the commentary critically alongside the legislation. Recommendations for law reform articulated in the past, especially at the State and Territory level, will also be critically examined.
II.Settings
1.Background and development
Over 80 percent of Australias flora and fauna are endemic4 and the country has the highest recorded extinction rate in the world.5 For theses reasons, it would be expected that Australia greatly values its native wildlife. Wildlife trafficking is, however, not afforded a high degree of priority in Australian criminal law.6 While the same can be said about some foreign jurisdictions,7 it is nevertheless surprising that criminal offences relating to wildlife trafficking are neither given adequate attention by Australian governments, nor are they implemented to full effect.
The low level of priority afforded to wildlife trafficking, coupled with unavailability or unreliability of data, means that little is known about the true scale of trafficking in fauna and flora in and out of Australia.8 While some data canvassing intercepted wildlife specimens and goods does exist,9 this alone is not enough to paint a comprehensive picture of the levels and characteristics of the illicit wildlife trade in Australia. Furthermore, it remains challenging, if not impossible, to ascertain whether recorded seizures of wildlife contraband represent a significant portion of trafficked wildlife or whether it is merely the tip of the iceberg and the dark figure much larger.10 Based on the available literature and the low number of recorded seizures, it is possible that the illicit trade is vibrant and lucrative.11 The apparent lack of routine surveillance of online marketplaces for trafficked wildlife products by Australian law enforcement likely further contributes to the unreliability of data in this area.12
Australia is a Party to the Convention on International Trade in Endangered Species (CITES) since 1975.13 CITES, which is discussed in detail in Chapter Six of this volume, seeks to regulate, and in some instances prohibit, international trade in endangered species of flora and fauna by establishing three appendices that ascribe various levels of trade restrictions, with the ultimate goals of protecting these species and conserving biological diversity. Pursuant to these and other conservation goals, Australia is also signatory to a number of other environmentally-focused international Conventions, including the Convention on Biological Diversity, which is the subject of Chapter Seven.14 A plethora of criminal offences have been established with the objective of implementing these Conventions effectively into domestic Australian legislation.
2.Legislative settings
Section51 of the Australian Constitution grants the Commonwealth a range of legislative powers and responsibilities. Relevant to the trade in wildlife are the powers concerning trade and commerce with other countries and among the States (s51(i)) and external affairs (s51(xxix)). While the powers afforded to the Federal Parliament by the Australian Constitution make no express mention of topics such as the environment, fauna and flora, or wildlife, this does not place the topic of wildlife trafficking entirely outside of Commonwealth influence. For example, the Commonwealth may, under its external affairs power, allow or prohibit certain practices or operations in Australia in order to fulfill international obligations.15 Similarly, and relevantly to CITES, the federal parliament may enact legislation pertaining to international trade under s51(i) of the Constitution.
Offences relating to cross-border wildlife trafficking were previously set out in the Wildlife Protection (Regulation of Exports and Imports) Act 1982 (Cth), which seldom made reference to Australias international obligations concerning the wildlife traded and contained a rather cumbersome set of offences that were found to be difficult to apply, interpret, and use in actual prosecutions.16 A comprehensive review of federal environmental laws in 1998 resulted in calls for a major overhaul of the legislative landscape in this area.17
Most of the obligations arising from CITES are now implemented into Australian law within the Environment Protection and Biodiversity Conservation Act 1999 (Cth) (EPBC Act).18 This Act supplanted a number of earlier statutes, including the National Parks and Wildlife Conservation Act 1975 (Cth), the Whale Protection Act 1980 (Cth), the World Heritage (Properties Conservation) Act 1983 (Cth), the Endangered Species Protection Act 1992 (Cth), and the Environment Protection (Impact of Proposals) Act 1974 (Cth). When the EPBC Act was first introduced in 1999, it did not contain any of the provisions reflecting CITES or the Convention on Biological Diversity.
III.Federal offences
1.Environment Protection and Biodiversity Conservation Amendment (Wildlife Protection) Act 2001 (Cth)
Criminal offences pertaining to wildlife trafficking were incorporated into the EPBC Act with the Environment Protection and Biodiversity Conservation Amendment (Wildlife Protection) Act 2001 (Cth). This amendment added Part13A to the Act, which concerns the international movement of wildlife specimens.
The Explanatory Memorandum attached to this amendment highlighted several concerns expressed in previous inquiries. Referring to a 1998 Senate inquiry into the Commercial Utilisation of Australian Native Wildlife,19 the Explanatory Memorandum expressed ongoing concern about the efficacy and the enforcement of the Wildlife Protection Act. For example, it can be very difficult to obtain a conviction for some offences against the Wildlife Protection Act.20 In response to this, the amendment introduced this streamlined framework of offences to supersede those in the Wildlife Protection Act.
This amendment simplified the confusing jargon previously used in Australias wildlife trafficking offences, thereby better aligning them with the core intentions behind CITES and other international frameworks such as the Convention on Biological Diversity. It also effectively established a comprehensive framework that afforded specific offences to those species protected under CITES, thus distinguishing them from those offences applicable only to non CITES-listed species that are native or otherwise regulated within Australia.
The Explanatory Memorandum further clarified that the bill was being submitted with the objective of more direct and effective fulfilment of Australias international obligations, stating that better compliance with CITES was the primary object of introducing the amended provisions: The structure and language of this Division have been deliberately chosen to mirror that of the CITES treaty, and therefore appear differently from that of the Wildlife Protection Act. This will enhance Australias capacity to implement its CITES obligations.21
For the purposes of this section, certain offences within the EPBC Act with similar functions or application are discussed jointly. Additionally, certain non-criminal provisions are highlighted that, while not prescribing offences as such, perform essential peripheral functions that enable the operation of the criminal offences discussed hereafter.
2.Offences under the Environment Protection and Biodiversity Conservation Act 1999 (Cth)
As mentioned above, the EPBC Act is Australias main national environmental law framework and Part13A of the Act concerns the international movement of wildlife specimens. This is where Australias CITES-based offences are found. The wildlife trafficking offences prescribed under Part 13A serve to implement the CITES framework in Australia.
Similarly to many other Commonwealth statutes, the EPBC Act uses a system of penalty units to assign financial penalties that may be flexible to account for various circumstances such as inflation.22 The current value of one penalty unit is AUD210; this value will be increased to account for inflation in 2020.23
The maximum penalties prescribed by the wildlife trafficking offences below have been described by scholars such as Tanya Wyatt as severe, and as effectively reflective of the seriousness of the crime type.24 In practice, however, these maximum penalties are hardly ever applied in sentencing.

2.1.Listing of species and general provisions
Section303CA of the EPBC Act mandates the creation and maintenance of a list of protected species that mirrors the CITES Appendices and requires that each listed species have a notation attached that further informs its place in the Appendices and its date of addition to the list.
Another important provision at the outset of Part13A of the EPBC Act is s303CB, which functions to bolster the preceding provision. Section303CB(2) grants the Minister for the Environment powers to implement domestic measures stricter than those otherwise afforded by the CITES regulations. The Minister may designate that, at the domestic level, the protection of a particular species be treated with a higher degree of stringency than the global CITES listings demand, or that non CITES-listed species be treated similarly to those that are CITES-listed. Importantly, this provision grants the Minister such powers for the purposes of tightening restrictions, not loosening them, so as to ensure that Australias CITES obligations are not undermined by affording an undue amount of discretion over the regulations at a domestic level.

2.2.Illegal import and export offences
Legislative provisions outlawing the unauthorised importing or exporting of certain endangered species are at the crux of Australias criminal law provisions concerning wildlife trafficking. These offences cover a range of circumstances involving CITES-listed species, but also carry out a similar function with regard to native or otherwise regulated species, denoted in the Act as regulated specimens.25 With regard to offences that concern native species, legislators have deliberately sought to mirror the CITES provisions, not only to enable a streamlined interpretation of the offences as a whole, but also to foreground that native species are of high priority in Australia, irrespective of their conservation status.26
(a)Sections 303CC & 303DD – Export of CITES and regulated native specimens
Sections303CC and 303DD criminalise the unauthorised export of certain species out of Australia. CITES obligations with regard to regulating the export of listed species are met by s303CC, and s303DD performs a similar function for regulated native specimens. These two offences are identical in application, and their requisite elements differ only in the species to which they may be applied. Under these sections, a person commits an offence if they export a specimen in a manner that is not authorised by the Act, and if that specimen either belongs to a CITES-listed species or is a regulated native specimen.
Exemptions to liability under both of these sections apply if the exporting party has a valid export permit issued under certain other provisions within the Act.27 Likewise, an exemption applies under subs303CC(5) if the Minister is satisfied that the specimen in question was acquired before the CITES regulations applied to it, and has subsequently issued a certificate to that effect.
A further exemption applies under subs303DD(3) if the specimen is to be exported in accordance with an accredited wildlife trade management plan, and similar exemptions apply under subss303CC(3) and (4) if the specimen is being exported as part of a registered exchange between scientific organisations. The evidential burden in all of the above situations of exemption lies with the defendant.
Offenders against these sections face maximum penalties of 10 years imprisonment and fines of up to 1000 penalty units: ss303CC(1), 303DD(1).
(b)Sections 303CD and 303EK – Import of CITES and regulated live specimens
Sections 303CD and 303EK criminalise the unauthorised importation of certain species. Section 303CD specifically addresses CITES specimens found in such situations. Section 303EK creates an offence for unauthorised importation of a more specific set of live specimens from outside Australia.
As with the previously discussed export offences, exemptions based on allowable importation under certain permits exist within both of these import provisions.28 An exemption to s303CD applies if the imported item is a personal or household effect. This exemption is taken from ArticleVII(3) of the CITES regulations. The exemption based on registered scientific exchanges mentioned above is also applicable to this section (s303CD(5)). A further exemption is applicable if: the specimen in question belongs to CITES Appendix II; the specimen is deceased and is not an identified species in any other relevant regulations; the quantity of individual specimens does not exceed any quantitative limits imposed under the EPBC Act; the specimen has been transported within the personal baggage of a person entering Australia; and the CITES authority of the country from which it has been exported has given permission for its export (s303CD(4)). The last exemption under this section is applicable if the CITES authority of the exporting country is satisfied that the specimen was acquired before its CITES listing, and has issued a certificate acknowledging this (s303CD(6)).
An exemption under s303EK(2) applies if the specimen imported is an allowable regulated specimen as defined under s303EB, and a valid permit has been issued.
Persons convicted under these sections may incur penalties of up to 10 years imprisonment, and up to 1000 penalty units.29
(c)Section 303GQ – Imports of specimens contrary to the laws of a foreign country
Section303GQ criminalises the intentional importation of a specimen from a country where the exportation of that specimen is illegal. It is specified that the law prohibiting the exportation from the exporting country must have a basis in CITES, similarly to Part13A of the EPBC Act. Unlike offences previously discussed, the ability of this offence to be utilised is entirely dependent on the actions of a body from an international jurisdiction; namely, the relevant CITES authority of the exporting country. This offence may only be applied if that body has requested either: the investigation of the offence itself; or assistance in relation to a broader class of offences, of which the offence in question is one (s303GQ(2)).
The maximum penalty prescribed by this offence is five years imprisonment (s303GQ(1)).

2.3.Additional offences
(a)Section 303GF – Contravening conditions of a permit
An integral aspect of effective implementation of the CITES framework in any domestic setting is the establishment of a valid permit or licensing system. In Australia, contravention or manipulation of such systems constitutes a criminal offence under s303GF of the EPBC Act. General breaches of permit conditions attract penalties of up to 300 penalty units (s303GQ(1)), whereas breaches involving the sale or release from captivity of a live specimen can incur penalties of up to 600 penalty units (s303GF(3)). These are offences of strict liability, such that fault elements need not be proven for the elements of the offence.30 In other words, offenders may be found liable so long as actual contravention of a permit condition can be established.
(b)Section 303GN – Possession of illegally imported specimens
Section 303GN takes a further step in implementing CITES regulations and the Convention on Biological Diversity by criminalising the possession of illegally imported specimens, regardless of whether or not the possessor was involved in the importation of the specimen. Eligible specimens may be either CITES-listed or regulated live specimens.
Exemptions from liability apply if the specimen was lawfully imported, or if the individual specimen itself was not imported, but it belongs to the progeny of lawfully imported specimens (s303GN(3)). A subsequent exemption also applies if the defendant has a reasonable excuse (s303GN(5)). The defendant bears an evidential burden if they seek to rely on any of these exemptions.
Persons convicted under this section face a maximum term of imprisonment of 5 years imprisonment and a fine of up to 1000 penalty units (s303GN(2)).
(c)Section 303GP – Cruelty (export or import of animals)
Section 303GP predominantly focuses on the humane treatment of wildlife, which is identified as a distinct objective of this Part within the EPBC Act (s303BA(1)(e)). In order to incur liability under this section, offenders must be found to have exported or imported a live animal in a manner that subjects the animal to cruel treatment (s303GP(1)(a)). The animal must be either CITES-listed, or an otherwise regulated specimen. The offence also mandates a mental element of knowledge, or at least recklessness, as to the cruelty imposed by the circumstances of the export or import. This offence works in tandem with the export and import provisions discussed above,31 requiring contravention of one of these provisions in order to apply. CITES itself does not mandate or necessarily encourage the inclusion of any such provision.
The penalty for this offence is imprisonment for a maximum of two years (s303GP(1), (2)).
3.Offences relevant to wildlife trafficking within other national legislative instruments
3.1.Biosecurity Act 2015 (Cth)
The Biosecurity Act 2015 (Cth) legislates on Australias biosecurity through a wide range of administrative, civil, and criminal provisions. Criminal provisions under this Act relevant to wildlife trafficking are contained in Part3, which concerns prohibited goods. Under this Part, the Director of Biosecurity and Director of Human Biosecurity may make a joint determination as to goods that pose unacceptable risk to Australias biosecurity; such goods may then be deemed prohibited (s173). A selection of the offences established under the Biosecurity Act with potential application to situations of wildlife trafficking are discussed below.
(a)Section 185 – Bringing or importing prohibited or suspended goods into Australian territory
Under s185(2) of the Biosecurity Act, a person commits an offence by importing prohibited or suspended goods into Australia. Aggravations of this basic offence are also established under this section. The first of these aggravations takes account of whether, as a result of the importation, the person stands to obtain a commercial advantage over their potential competitors (s185(4)). The second aggravation concerns whether the importation causes, or has the potential to cause, environmental harm or economic consequences (s185(5)). In the context of wildlife trafficking, offenders could be prosecuted for the importation of any number of wildlife products into Australia, so long as they satisfy the requirement of being prohibited or suspended goods.
Penalties for contravention of the basic offence are up to five years imprisonment and up to 300 penalty units (s 185(2)), whereas penalties for the two flagged aggravations are up to ten years imprisonment for both aggravations, and fines of up to 2,000 penalty units for the first aggravation (s 185(4)), and up to 600 penalty units for the second (s 185(5)).
(b)Section 188 – Receiving or possessing prohibited or suspended goods brought or imported into Australian territory
Possession of prohibited or suspended goods that have been imported into Australia is an offence under s188. Strict liability applies to this offence. An exemption to liability arises if the defendant can prove that the goods were not prohibited at the time of importation into Australia (s 188(2)). Similarly to the previous offence, this offence could be applied where wildlife products are the prohibited or suspended goods in question.
The maximum penalty for perpetration of this offence is up to 60 penalty units (s 188(1)). This is a comparatively low penalty, most likely as a result of the wide applicability of the offence due to strict liability.

3.2.Customs Act 1901 (Cth)
The Customs Act 1901 (Cth) legislates on a wide range of topics pertaining to the importation and exportation of goods, and also establishes a number of offences. Of these offences, relatively few relate to wildlife trafficking. A handful of generally applicable offences do exist,32 but are typically not utilised in situations of wildlife trafficking, since the offence under the EPBC Act discussed earlier provide a more accessible point of entry for prosecutors when such circumstances arise.
Section233 of the Customs Act, named Smuggling and unlawful importation and exportation, criminalises a wide range of conduct related to the unlawful carrying of certain prohibited goods into and out of Australia. The maximum penalty for this offence is 1000 penalty units (s 233AB(1)).
IV.State and territory offences
Just as the transnational movement of wildlife specimens and products is regulated in Australian criminal law, so, too, is the movement of such products within Australia. The illegal trade of wildlife specimens and derivatives within Australias borders is dealt with under the legislation of the States and Territories. Unlike the relatively consolidated criminal framework at the national level, each of the States and Territories have a number of statutes that contain criminal offences relevant to the illegal capture and trade of wildlife.33
Of note is the lack of uniformity between jurisdictions with regard to wildlife trafficking legislation. It is constitutionally enshrined that Australias States and Territories operate as individual jurisdictions on certain matters. It is also acknowledged that, for a country as large and ecologically diverse as Australia, laws must necessarily differ from place to place in order to best address the circumstances of any particular State or Territory. The laws that best serve the mostly arid and sparsely populated terrain of the Northern Territory, for example, are largely ill-suited to the drastically different landscape of a locality such as Tasmania. As discussed later in this chapter, inconsistencies in legislation between the States and Territories can hinder enforcement efforts. Furthermore, difficulties and inadequacies may arise when circumstances of offending do not neatly conform to one jurisdiction.
Due to the sheer quantity and diversity of relevant legislation across the States and Territories, for the purposes of this section, offences and penalties with common objectives or elements from each jurisdiction are discussed categorically. Key points of divergence between jurisdictions will be signposted in order to highlight areas of weakness in the criminal legislation at the State and Territory level to be considered in the latter portion of this chapter.
1.Listing and general provisions
As with the EPBC Act at the national level, each State and Territory mandates the creation of a list of protected and threatened species to which their respective Acts will apply.34 These lists are overseen and altered as needed by either the relevant Minister acting on scientific advice, or otherwise by a group of experts, often referred to as a Scientific Committee, or a variation thereof.35 These bodies or persons act in a similar capacity to the Scientific Authority mandated under CITES.
Most of the States and Territories have implemented a form of permit system that regulates the movement of listed wildlife specimens in and out of each jurisdiction.36 Alternatively, in some jurisdictions the relevant Minister may directly authorise certain actions.37 These provisions operate largely homogenously, both with one another and with the similar EPBC Act provisions discussed previously, and do not tend to involve criminal offences unless contravened.38
2.Illegal capture offences
The first step in the wildlife trafficking chain involves the usually unlawful acquisition of specimens from the wild.39 Because wildlife traffickers and consumers of wildlife products typically value endangered species especially highly,40 these species are usually those most often targeted for illegal capture. There are no offences at the national level that specifically outlaw the capture of certain animals, since the area tends to fall outside the legislative purview of the Federal Parliament under the Constitution, so this is instead addressed by State and Territory legislative measures.
The most common element of illegal capture offences in this context is the unlawful acquisition of a listed or otherwise prohibited specimen. Though comparable offences exist in every jurisdiction, considerations made by those offences can differ considerably. Section88 of Queenslands Nature Conservation Act 1992,41 which makes it an offence for a person to take, keep or use a protected animal in Queensland, exemplifies this. The provision, although functionally similar to its counterparts in other jurisdictions,42 mandates a complex calculus based on the quantity and taxonomy of individual specimens unlawfully taken, in addition to those specimens protected or threatened status, in order to determine an appropriate penalty (s88(6)). A similar observation may be made with regard to Western Australias Biodiversity Conservation Act 2016, wherein entirely separate penalties exist for offences involving cetaceans.43 Discrepancies such as these are scattered throughout these pieces of legislation, and have been identified as a problem area in the past.44
3.Illegal trade offences
Each State and Territory prescribes offences prohibiting unauthorised buying, selling, and dealing in listed wildlife.45 These offences are comparable in that they share similar objectives and application, along with more or less uniform physical elements. The relevant New South Wales offence provides perhaps the most widely applicable example; s2.5 of the Biodiversity Conservation Act 2016 (NSW) makes it an offence for persons to deal in animals or plants. The provision affords this term an expansive definition; to deal in wildlife under s2.5 encompasses a wide range of activities, including the buying, selling, possession, importing, and exporting of specimens prohibited by the Act. This definition encompasses the elements of each jurisdictions comparative offences,46 but it is one of only two jurisdictions to consolidate these prohibited actions under a single provision, the other being Tasmania with s51 of the Threatened Species Protection Act 1995.
4.Animal cruelty offences
Because many wildlife trafficking methods involve inhumane and dangerous methods of transporting live specimens, animal cruelty offences are often applicable to such circumstances. Offences based on animal cruelty can provide an avenue of recourse for prosecutors in situations where the requisite elements of more complex trafficking offences cannot be made out,47 such as where offenders are apprehended in the early stages of the trafficking process.
Most States and Territories have given effect to dedicated statutes on the topic of animal cruelty,48 and many of the primary criminal law statutes also contain offences for serious animal cruelty.49 These offences vary in their requisite elements, and in the severity of penalties attached. Certain animal cruelty provisions such as s530 of the Crimes Act 1900 (NSW) prioritise the criminal or otherwise reckless intention of the offender as a metric for liability.
Others, such as s18 of Queenslands Animal Care and Protection Act, for example, make no mention of any requisite mental element to be proven. Rather, the provision allows for punishment of all manner of animal cruelty, including, relevant to the topic of wildlife trafficking, the inappropriate transport of live animals in a cruel manner under subs18(2)(f). Offending under this provision can attract penalties of up to three years imprisonment, and fines of up to 2000 penalty units.50 This type of offence that requires only a physical action in order to be made out is a useful addition to the arsenal of law enforcement when it comes to intercepting wildlife trafficking operations in their early stages, or in cases where offenders have been apprehended while smuggling wildlife specimens cruelly, but perpetration of more serious offences such as those under the EPBC Act cannot be made out.
5.Penalties
Despite an apparent lack of uniformity in legislation, there is a generally similar range of available penalties for comparable offences between jurisdictions. Offences involving illegally dealing in wildlife tend to incur maximum custodial penalties of two years imprisonment,51 as do offences involving the illegal capture of such specimens.52 The Northern Territory is a prominent outlier here; commission of similar offences in this jurisdiction can attract custodial penalties of up to ten years imprisonment depending on the species taken or dealt.53 This could be due to the disproportionately high number of rare and valuable species in the Territory.54 Since much of the Northern Territory is uninhabited, and thus regular policing is practically impossible, higher penalties may also have been established in the hopes of an added deterrent effect in the absence of a consistent law enforcement presence.55
Some jurisdictions, such as Western Australia and Tasmania, prefer non-custodial sentences in their statutory penalties. In fact, Western Australias fairly broad range of offences related to wildlife trafficking under the Biodiversity Conservation Act 2016 (WA) do not prescribe custodial penalties of any kind. Although Tasmanian offences do prescribe custodial penalties, those penalties do not exceed 12 months imprisonment.56
V.Challenges and opportunities
1.National challenges
The Environment Protection and Biodiversity Conservation Amendment (Wildlife Protection) Act 2001 was largely successful in its objective of clarifying Australias commitment to implementation of CITES as aspired to in its Explanatory Memorandum, as well as producing a streamlined and comprehensive framework of legislative mechanisms to allow for easier implementation of the regulations.57
Despite the Amendment Act providing this more convenient framework, problems of ineffective law enforcement have persisted. At the national level, the key problems with which Australia is faced with regard to combating wildlife trafficking are not necessarily legislative; rather, the issues lie in the ineffective utilisation of these laws.58
The generally low priority of this crime type is a major contributing factor to the inadequacies of enforcement at play.59 Most prosecutions of wildlife trafficking and illegal capture are carried out in the Magistrates Court, and thus mostly go unreported.60 Therefore, wildlife crime does not enjoy a substantial presence on any of the standard legal databases.61 Furthermore, few individuals or authoritative bodies in Australia tend to treat wildlife crime as a serious crime, partially due to these low levels of attention and priority, as evidenced by the typically lenient sentences imposed on offenders.
A range of potential solutions have been proposed. Some of them focus predominantly on the collection of data, with the goal of eliminating the impediment of speculation based on dark figures62 and thereby highlighting the actual significance of the crime type.63 Other commentators such as Elizabeth Bennett instead propose that increased accessibility of government resources must be of paramount priority, suggesting that in order to begin treating wildlife trafficking with higher priority, legislative and executive officials need to start dedicating the scale of resources to illegal wildlife trade that they do to other serious crimes.64 To that end, she advocates for measures such as the provision of specialised enforcement personnel to combat wildlife trafficking head-on.65
Despite variations in the proposed remedies, there is something of a consensus among the abovementioned scholarly literature that this low priority hampers the effective operation of wildlife trafficking laws, and has done so for some time. This must be addressed directly if enforcement of these laws is to improve.
Australias generally minimal approach to internet surveillance of wildlife trafficking marketplaces presents a visible opportunity for improvement. As observed by Erika Alacs and Arthur Georges in 2008,66 and substantiated by Samantha Bricknell two years later,67 Australian law enforcement ostensibly carries out no systematic surveillance of online markets in order to pinpoint Australian species being illegally dealt within the country and on international markets. Engagement with online marketplaces only appears to take place in connection with investigations that have already been established, and not as a matter of routine.
Furthermore, a 2005 report by the International Fund for Animal Welfare (IFAW), a London based non-governmental organisation, found that, even over a decade ago, internet listings of illegal wildlife products were plentiful and easy to locate.68 Since the time of the reports publication, Australia has ostensibly taken no major steps towards the amelioration of this problem. Due to the prevalence of online marketplaces in the illegal wildlife trade, the historical lack of attention paid to these platforms is no longer viable in combating wildlife trafficking. A thorough approach to internet surveillance by law enforcement would not only allow for increased accuracy as to quantifying the scale of the illegal wildlife trade in Australia, but it would also assist law enforcement in the investigation and prosecution of offenders.69
2.Challenges for States and Territories
At the State and Territory level, the impediments hindering effective operation of these laws appear to be more widespread; statutory flaws are apparent alongside inadequacies of enforcement. As indicated above, there is a plethora of legislation at the disposal of State law enforcement agencies. Herein lies one of the inherent problems with this State and Territory criminal legislation; because of the sheer magnitude of legislative provisions that may apply to any one case due to the nature of this illegal trade often necessitating interstate transport of the captured species, law enforcement in this area has the potential to fall victim to the very legislation that seeks to facilitate it.
In a 1994 discussion paper, Boronia Halstead suggests that this vast range of legislation, coupled with inconsistencies of legislative instruments and enforcement capabilities between jurisdictions, may result in the ineffective operation of these laws.70 Although this observation was made over 25 years ago, at a time when Australias national wildlife crime offences were still hampered by the shortcomings of the Wildlife Protection (Regulation of Exports and Imports) Act 1982 (Cth), the critique outlined by Halstead here remains valid and virtually unaddressed by legislators.
These inconsistencies can lead not only to ill-informed investigation and judgments, but consequently to the imposition of far lower penalties than are appropriate.71 Moreover, double jeopardy restrictions, though performing an essential function in the interests of justice, are especially burdensome on these sorts of cases;72 since criminal actions cannot be carried out multiple times over the same set of facts, the State or Territory of prosecution would, understandably, prioritise its own interests in the course of proceedings. This could result in sentences that are deaf to the circumstances of the offence perpetrated.
Sherryn Ciavaglia et al analysed an unreported case example from 2009 wherein a man was apprehended with dozens of specimens illegally captured from multiple jurisdictions, including Western Australia and the Northern Territory.73 The offender was tried in a Queensland Magistrates Court, and was fined only a fraction of the market value of the specimens.74 This comparatively small fine was the sole penalty imposed, and the offender faced no form of punishment from any other State or Territory due to those jurisdictions inability to prosecute further on the matter.75 This is emblematic of the current state of criminal law regarding wildlife trafficking at the State and Territory level; a patchwork of statutes that, by and large, each serve their own jurisdiction well enough, but are often ignorant of the reality and prevalence of multi-state offending.
The low priority afforded to this crime type in Australia presents another impediment to effective enforcement at the State and Territory level, since it can result in law enforcement officials and members of the judiciary misunderstanding the application or effect of certain legislation.76 In attempting to tackle this obstacle, one may look to Queensland as a potential exemplar. Section90A of Queenslands Nature Conservation Act 1992, as mentioned above, contains a set of practical examples that have presumably been included to assist in understanding the possible applications of the offence. The provision presents the following example: Person A buys protected wildlife from B at a market stall. Before buying the wildlife A asked B for evidence that it had been lawfully taken. In response, B replied that B did not have that evidence and that B bought the wildlife from someone else whom B did not know.77
Such examples would be useful additions to a multitude of trafficking offences, particularly at the State and Territory level where prosecutions often go unreported due to being heard in the lowest courts. While not directly affecting the body text of any provisions as such, a set of uniform examples allowing simple interpretation of how each provision is meant to operate would not only raise understanding of the crime type generally among the legal community, but would also allow prosecutors and judges to better address complicated circumstances of offending.
While the prospect of uniform legislation on this topic has been considered in the past,78 a one size fits all approach is not recommended because it would be ill-suited to Australias expansive geographic area and varying biodiversity circumstances. Nonetheless, Australia would benefit from a heightened level of cohesion with regard to these State and Territory laws. Provisions already acknowledging the possibility of multi-state offending represent a step in the right direction; once again, s90A of the Nature Conservation Act 1992 (Qld) exemplifies this well, containing a subsection enabling judges to consider and apply the penalties of another jurisdiction where offending may have occurred.79 Other jurisdictions could benefit from following the example set by s90A by adjusting their criminal provisions in a similar fashion to allow for better acknowledgement of instances where cross-border criminal activity has occurred.
3.Penalties and sentencing
As expounded above, the penalties for contravention of the EPBC Acts CITES-based regulations are, on paper, quite severe. Individual offenders can face up to 10 years imprisonment and be left with fines of penalty units equating to approximately AUD210000. This range of available penalties is extensive, outclassing analogous penalties in the United States and United Kingdom, often by large amounts.80 Practically these penalties do not carry the impact that this observation imputes. Actual penalties imposed on offenders of wildlife trafficking crimes do not tend to reflect the seriousness of the crimes committed; custodial sentences are extremely rare, and fines levied do not usually even equate to the market value of the specimens or products trafficked.81 Ciavaglia et al note that a poor grasp of the enduring negative environmental consequences by magistrates might be cause for the meagre penalties handed if a guilty verdict is reached.82
Pursuant to this, Alacs and Georges propose that increased severity of penalties such as fines and imprisonment is required to deter criminals from engaging in wildlife trafficking.83 This suggestion carries considerable merit, but in order to be effective it must be adopted at the points of prosecution and sentencing. The penalties prescribed by the EPBC Act offences already reflect the seriousness of wildlife trafficking. However, the rather low penalties actually imposed may negate any positive effect these maximums may otherwise bestow.
Additionally, caution must be exercised when justifying such claims by relying on the supposed benefits of criminal deterrence. Prevention of recidivism is of undeniable benefit to any crime type, but the effectiveness of deterrence as a purpose of sentencing is a point of contention among the legal community.84 It is argued that the very existence of a criminal justice system carries something of a deterrent effect in itself.85 Particular criticism is levelled at individual deterrence, as research suggests that it tends to have virtually no beneficial effect on rates of recidivism.86 Moreover, due to the low average penalties, there exists a gross imbalance between the monetary incentives of wildlife trafficking and the potential risks, such that any deterrent factors at play are rendered impotent.87 Hence, it is suggested that Alacs and Georges recommendation be modified so these heftier penalties would instead be implemented to better reflect the seriousness of wildlife trafficking offences. This alternatively phrased objective would retain the element of deterrence foregrounded by the authors, while also emphasising the low priority with which wildlife crime has grappled for decades.
Tony Smith contends that responsibility for facilitating this increase in severity lies with lawmakers at both the State and federal levels; he asserts that legislators intentions in setting these high maximum penalties need to be made clearer in order to provide better guidance for magistrates and judges, thereby enabling them more appropriately to fit the punishment to the crime.88 While this assertion could be beneficial in the interests of heightened understanding of the seriousness of the crime type, the more hands-on response mentioned earlier is more favourable, since it utilises existing legal mechanisms without the need for legislative overhaul.
VI.Conclusion
Australian criminal laws concerning wildlife trafficking have endured very limited public attention hitherto. Despite carrying the potential for significant harm to global biodiversity and to wildlife specimens themselves, wildlife trafficking does not enjoy the attention and resources afforded to other crime types.
At the national level, Australia has the advantage of a strong legislative base from which an effective system of enforcement may develop. An efficient, functional framework of criminal offences is provided by the EPBC Act, but shortcomings of enforcement mean that these offences are not operating to their fullest extent. The national legislative framework examined in this chapter demonstrates that the necessary tools for successful enforcement are readily available, yet they are seldom utilised effectively by law enforcement officials or members of the judiciary. Furthermore, despite reform having been urged for over a decade as to internet monitoring of the sale and purchase of illegal wildlife products, there remains ostensibly no continuous law enforcement presence in this area.
As well as sharing the above struggles, State and Territory criminal offences in this field are further plagued by legislative concerns. The complex network of overlapping and conflicting statutes expounded upon in this chapter has exhibited law enforcement responses that are, for the most part, seemingly blind to the multi-state offending that is commonplace within this area.
It is apparent that Australia would benefit from a revision of the actual penalties imposed on perpetrators of wildlife trafficking offences, alongside a general heightening of priority and attention for wildlife trafficking in the Australian criminal law landscape.
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Chapter Thirteen

Lois et rglements douaniers relatifs au trafic de faune en suisse

Soumeya Ferro-Luzzi
Ce chapitre dresse une vue d'ensemble de la lgislation suisse en lien avec la circulation d'espces protges. Il est notamment question de prsenter les principales autorits suisses comptentes dans la lutte du trafic illicite de faune, ainsi que d'analyser le systme lgal encadrant les diverses infractions  la lgislation sur la circulation des espces protges.
This chapter provides an overview of Swiss legislation related to the circulation of protected species. In particular, it presents the main Swiss authorities responsible for combating wildlife trafficking and analyses the legal system governing the various violations of the legislation on the circulation of protected species.
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I.Introduction
Lorsquil est fait mention du trafic illicite de faune, il vient souvent  lesprit les tonnes de kilos divoire saisis puis bruls par les autorits dun pays africain ou des rhinocros perscuts et en voie de disparition  cause de leurs attributs physiques qui seront plus tard vendus sur le march noir. Et, on se demande bien quel rle la douane suisse aurait-elle  jouer dans ce domaine, puisque lon pourrait penser quil ne sagit l que dun problme rgional. Il serait difficile de concevoir que le trafic illicite de faune se passe galement sur le sol helvtique. Pourtant, bien que mconnu, le trafic illicite de faune en Suisse existe et son incidence nest pas  ngliger.
Tout juste rcemment, en janvier 2019, la douane suisse a par exemple saisi plus de 130'000 anguilles europennes  laroport de Genve.1 Or, il se trouve que ces anguilles, gravement menaces par la surpche, sont protges par la Convention sur le commerce international des espces de faune et de flore sauvages menaces dextinction (CITES, RS 0.453) et leur circulation est rigoureusement rglemente.2 Le trafic illicite de faune ne concerne donc pas uniquement les grands mammifres, mais plus de 5'000 espces animales protges.3 En outre, le trafic illicite de faune ne se produit pas uniquement dans les pays o ont lieu le braconnage et la surpche. Le commerce de faune est une problmatique mondiale, puisque diverses routes sont utilises pour acheminer la marchandise  destination finale et implique ds lors de traverser les douanes de plusieurs pays, tels que la Suisse.
La Suisse semble tre une destination de transit apprcie par certains trafiquants de faune, vu les saisies importantes qui sont opres par les douanes.4 En ce sens, le rle de la Suisse dans la lutte de ce trafic est ncessaire, car il faut viter que le pays ne devienne une plaque tournante du trafic illicite de faune. En effet, si la Suisse ne prend pas au srieux ce problme, le pays ferait un pas en arrire sagissant de la protection des espces ou de la prvention du crime organis et la rputation de la Suisse auprs de la communaut internationale en serait affecte.
Ce chapitre examine lappareil juridique en matire douanire pour combattre et dtecter le trafic illgal de faune en Suisse, ainsi que sa mise en uvre par les diverses autorits. En particulier, il sagit d'esquisser et de prsenter les dispositions lgales, rglementaires et, le cas chant, les obligations internationales pertinentes qui autorisent et influencent l'activit des douanes en Suisse. Pour la conduite de cet article, les rfrences se composeront essentiellement de sources primaires,  savoir les textes juridiques suisses et les divers instruments internationaux qui lient la Suisse. Il faudra nanmoins garder  lesprit quil est trs difficile dobtenir des donnes et statistiques sur la relle incidence du trafic illicite de faune, par nature clandestin.
Ce chapitre commence par exposer lincidence du trafic illicite de faune en Suisse. En particulier, il est question de savoir si ce trafic en Suisse est consquent et quelles sont les espces concernes par ce problme. Le cadre lgal suisse se rapportant au trafic illicite de faune ainsi que sa mise en uvre sont ensuite exposs dans la troisime partie. Une vue densemble du systme douanier suisse et les diffrentes autorits administratives appeles  agir dans la lutte contre le trafic illicite de faune sont prsentes dans la quatrime partie. Les conclusions des divers constats poss dans ces dveloppements ainsi quune palette de dfis possibles auxquels les autorits suisses doivent faire face figurent dans la cinquime partie. Ce chapitre se conclut par une synthse de ce qui aura t dvelopp dans la sixime partie.
II.Le Trafic Illgal de Faune en Suisse: Incidence et Caractristiques
Il nest pas ais de dresser un tableau exhaustif et clair de la situation en Suisse en matire de trafic illgal de faune, puisquil sagit dun march illicite et donc par nature clandestin. De plus, des statistiques dtailles des marchandises saisies sont difficilement accessibles et il ny a presque pas de jurisprudence en la matire. Environ 1200 dcisions sont rendues chaque anne dans le domaine de la conservation des espces.5 En 2018, prs de 740 spcimens ont t dcouverts aux douanes suisses et parmi eux, 673 ont t saisis. En comparaison internationale, lOffice fdrale de la scurit alimentaire et des affaires veterinaire (OSAV) dnote que la gravit de ce trafic est moindre en Suisse, et quaucune recrudescence de ce problme nest  constater dans le pays.6 Nous pouvons distinguer trois principaux phnomnes  la base des importations despces protges en Suisse: les importations commerciales autorises despces protges en Suisse, le trafic illicite de faune destin  des fins comestibles et enfin le march noir de la faune destins  des fins non comestibles.
1.Les importations commerciales autorises despces protges en Suisse
Le premier phnomne concerne toutes les importations commerciales despces ou de spcimens protgs par la CITES en Suisse, a priori autorises et lgales, mais qui peuvent savrer illicites dans le cas o les formalits ne seraient pas respectes. La Suisse compte parmi les principaux importateurs de cuir de reptiles protgs par la CITES avec prs de 115000 autorisations dimportation par an dlivres par lOSAV en raison de lindustrie du luxe et horlogre.7 Aux dires de lOSAV, la majeure partie des dcisions rendues en matire de protection des espces, ainsi que des confiscations et squestres oprs, concernent en ralit surtout des produits lgalement commercialiss dont certaines formalits administratives font dfaut et sont rectifies par la suite.
2.Le trafic illicite de faune destin  des fins comestibles
 ct de ce march rgul, existe un deuxime phnomne, celui du trafic illicite de faune  des fins comestibles. On nentend par ces termes le commerce despces protges prises pour leur consommation alimentaire. Deux cas significatifs de ce type de trafic en Suisse sont exposs dans ce sous-chapitre: le commerce de viande de brousse, et celui danguilles.
Limportation clandestine et illgale de viande de brousse est une problmatique  laquelle les autorits suisses sont de plus en plus confrontes. Parmi les espces concernes, on trouve essentiellement des primates, des flins, ou encore certains reptiles.8 Une bonne partie de ces espces figure aux annexes I et II de la CITES, rendant leur commerce international soit interdit soit rgul. Le trafic de ces animaux ne constitue pas uniquement une menace pour la conservation des espces et lcosystme, puisque dun point de vue sanitaire, limportation de telles espces peut engendrer la transmission de pathognes zoonotiques chez ltre humain et galement contaminer dautres espces animales prsentes en Suisse.9 Les auteurs dune tude de 2013 sur les importations illgales de viande de brousse en Suisse sont parvenus,  laide doutils statistiques,  estimer  8.6 tonnes de viande de brousse importe chaque anne en Suisse entre 2008 et 2011 sans quelle soit forcment saisie, ceci sur un total de 1013 tonnes de viandes toutes confondues importes illgalement toujours en Suisse.10 Bien que cette proportion de viande de brousse demeure faible compar  la quantit des autres denres  base de viande illicitement importes, les consquences dommageables apparaissent plus graves, de la perspective de la protection des espces et des dangers sanitaires. Une interpellation de la part dune dpute du Conseil national a dailleurs t dpose en 2013 afin de senqurir sur la position du Conseil fdral sur ce phnomne.11
 ct de la viande de brousse, dautres espces protges sont galement les cibles dun trafic, telles que languille europenne, dsormais en danger critique dextinction et liste  lannexe II de la CITES.12 Languille est un met trs pris en Asie et son prix au kilo sur le march peut grimper jusqu CHF6000.13 Le trafic de cette espce est en somme trs lucratif et il nest pas tonnant de constater que des organisations professionnelles trs dveloppes, avec des structures comparables aux organisations criminelles actives dans le trafic de stupfiants sen emparent.14 Afin dchapper aux contrles, les trafiquants choisissent souvent de transiter par la Suisse pour acheminer les marchandises jusquen Chine. Dbut 2019, 110000 anguilles ont t dcouvertes  laroport de Zurich et 130000  Genve.15 La Suisse semble tre donc devenue une destination de transit attrayante pour les trafiquants.
3.Le trafic illicite de faune destin  des fins non-comestibles
Le trafic despces convoites pour leur aspect et leurs attributs physiques constitue le troisime phnomne. En Suisse, ce trafic est frquemment perptr par des particuliers qui ramnent de leurs voyages souvenirs et autres curiosits achets sur des marchs  ltranger, sans connaitre forcment la rglementation.16 Mais la Suisse peut galement constituer une destination de transit pour les trafiquants professionnels, comme en 2015, lorsque la douane a saisi une quantit record de 262kg divoire  laroport de Zurich. La marchandise provenait de Tanzanie et tait destine  atterrir en Chine avec une escale  Zurich, afin dchapper au viseur de la douane.17 Les douaniers retrouvent le plus frquemment des bijoux en ivoire, des coraux ou encore des papillons rares.18 Si la demande pour le commerce illgale de faune en Suisse nest pas aussi forte quen Asie par exemple, lampleur du phnomne nest pas  ngliger, spcialement sagissant du trafic dcharpes et autres toffes en laine Shahtoosh, issue de lantilope tibtaine liste  lannexe I de la CITES. Labattage de deux  cinq antilopes est ncessaire pour fabriquer un tel châle.19 La Suisse fait figure dune des principales destinations o fleurit le trafic de laine Shahtoosh, en raison dune prsence importante de clients fortuns, en particulier dans les stations alpines. 2015 fut une anne record de saisies pour les douaniers suisses, puisque 72 châles furent dcouverts.20
III.Cadre Lgal
1.Les engagements internationaux de la Suisse
1.1.La Convention internationale sur le commerce de faune et de flore sauvages menaces dextinction (CITES)
Dun point de vue du droit international, la protection des espces et la prvention du trafic illicite de faune sont rgls par la CITES. La Suisse entretient un lien spcial avec cette Convention, puisquelle fut lun des premiers signataires et en est ltat dpositaire. Cela signifie que le pays conserve loriginal de la Convention, informe les tats signataires de ladhsion de nouveaux pays (art.25 CITES) et dispose dune voix prpondrante au sein du comit permanent de la CITES, lors de votes sujets  controverses. De plus, le sige du Secrtariat CITES se trouve  Genve et la Suisse occupe une position active lors des diffrents comits organiss par la CITES.21
1.2.La Convention des Nations Unies contre la criminalit transnationale organise
La Convention des Nations Unies contre la criminalit transnationale organise (UNTOC, RS 0.311.54),22 entre en vigueur pour la Suisse en 2006, a aussi son importance alors que le trafic illicite de faune est dsormais de plus en plus aux mains dorganisations criminelles, dotes souvent dune structure complexe avec des ramifications dans de nombreux pays.23 Son but est de promouvoir la coopration afin de prvenir et de combattre plus efficacement la criminalit transnationale organise (art.1 UNTOC). LUNTOC ne trouve toutefois  sappliquer quen prsence dune infraction prvue par la convention,  savoir la participation  un groupe criminel organis, le blanchiment dargent, la corruption, ou lentrave au bon fonctionnement de la justice ou en prsence dune infraction grave (art.3(1) UNTOC). Dans les deux cas, ces infractions doivent impliquer un groupe criminel et tre perptres de manire transnationale. Une infraction grave telle que dfinie par lUNTOC doit renfermer une peine privative de libert dau moins quatre ans dans la lgislation nationale. Bien que cet instrument constitue pour les tats un moyen efficace de lutte contre le crime organis, elle ne peut pas pour le moment sappliquer en Suisse en cas de trafic illicite de faune orchestr par une organisation criminelle, car la plus haute peine prvue en droit suisse en cas dinfraction contre la protection des espces slve  trois ans demprisonnement. Les conditions dapplication matrielles de cette Convention ne sont donc pas remplies.
2.La lgislation nationale
2.1.La Loi fdral sur la circulation des espces de faune et de flore protges (LCITES)
Aprs avoir ratifi la CITES en 1974, la Suisse a adopt une lgislation nationale pour se conformer  ses obligations internationales. La Loi fdral sur la circulation des espces de faune et de flore protges (LCITES, RS 453) consiste en la transposition de la CITES dans le droit fdral suisse. Lobjet de la loi est le contrle de la circulation des espces de faune et de flore protges, quil sagisse de parties ou de produits fabriques  partir de celles-ci (art.1(1) LCITES). La protection de la LCITES est plus large que la CITES, puisquelle inclut comme espces protges aussi bien celles inscrites aux diffrentes annexes de la CITES (art.1(2)(a) LCITES), que dautres espces non mentionnes aux annexes. Ces dernires comprennent des espces menaces ou susceptibles de ltre (art.1(2)(b) LCITES), ainsi que des espces dont les spcimens pourraient tre facilement confondus avec les espces mentionnes aux annexes de la CITES (art.1(2)(c) LCITES). La LCITES est complte par lOrdonnance sur la circulation des espces de faune et de flore protges (OCITES, RS 453.0). Cest cette ordonnance qui prcise les modalits de la procdure de contrle en dtail.
2.2.Obligations lgales
La LCITES instaure un rgime dautorisations dlivres par lOSAV ncessaires pour toute importation de spcimens despces protges en vertu de la LCITES (art.7(1) et (2) LCITES). Les conditions doctroi dune autorisation dimportation sont rgles aux art.3  6 de la LCITES et lautorisation est dlivre par lOSAV, qui est lorgane de gestion de la CITES (art.8(1) cum 40(1) OCITES). Lart.9 OCITES require en plus du respect des conditions prescrites par la CITES, dautres formalits, par exemple en lien avec la protection des animaux en cas dimportation danimaux vivants (art.9(1)(a)). Les autorisations dimportations peuvent tre dlivres pour une longue dure (deux ans) pour certaines espces dcrites  lannexe 4 de lOrdonnance sur les contrles CITES (Ordonnance sur les contrles CITES, RS 453.1)  certaines conditions (art.12 OCITES). Ces autorisations dimportation de longue dure permettent dviter de demander  chaque fois une autorisation dimportation et concernent surtout les importations commerciales de spcimens despces protges.
Aux termes de lart.8 LCITES, il existe des exceptions au rgime dautorisation dimportation, qui sont explicites  lart.22 OCITES. De manire rsume, il nest pas ncessaire de recourir  une autorisation lorsquil sagit de spcimens considrs comme des objets personnels ou deffets de dmnagement (art.22(1) OCITES) et pour autant quils aient t acquis lgalement.24  ce propos, lart.9 de lOrdonnance sur les contrles CITES qui reprend lart.22(6) OCITES prcise quelles sont les quantits autorises de spcimens despces protges, importes comme effets personnels ou de dmnagement. Toutefois, lexception tombe si, sagissant des espces listes  lannexe II de CITES, celles-ci ont t acquises hors de la rsidence habituelle du propritaire ou que le pays dorigine exige un permis dexportation. Quant aux espces listes  lannexe I, lexception fait galement dfaut, si le propritaire a acquis les spcimens en dehors de sa rsidence permanente (art.22(4) OCITES). Le rgime dexceptions sapplique dans tous les cas aux spcimens acquis avant lentre en vigueur de la CITES (art.22(5) OCITES) ainsi quaux spcimens utiliss  des fins non commerciales entre institutions scientifiques (art.23 OCITES).
Dautres cas de drogations au rgime dautorisation dimportation peuvent galement tre envisags par le Dpartement fdral de lintrieur pour certaines espces inscrites aux annexes II ou III de la CITES,  condition que lexploitation de leurs populations naturelles soit durable (art.8(2) LCITES). Il peut sagir par exemple de marchandises fabriques  partir de peaux danimaux despces inscrites aux annexes II ou III de la CITES (art.10(a) Ordonnance sur les contrles CITES cum art.27 OCITES).
Dans tous les cas, lart.10(1) LCITES pose le principe voulant que quiconque se trouve en possession de spcimens despce protge par la CITES supporte le fardeau de prouver en tout temps la lgalit de circulation de ces spcimens en prsentant les documents permettant de vrifier leur provenance et origine.
2.3.Procdure dimportation
Lacquittement de lobligation dautorisation ne signifie pour autant pas que le devoir de dclarer des marchandises comportant des spcimens despces protges disparaît, comme le rappelle lart.22(1) in fine OCITES. En effet, la LCITES impose  quiconque qui entend importer, faire transiter ou exporter des spcimens despces protges de les dclarer au bureau de douane ou  un service dsign par lOSAV (art.6(1) LCITES). Les spcimens doivent tre dclars en principe auprs de ladministration fderal des douanes (AFD) conformment  la lgislation douanire (art.25ss de la Loi sur les douanes, LD, RS 631.0), sauf sils sont imports/en transit/exports par une enclave douanire. Dans un tel cas, la dclaration se fera auprs de lOSAV (art.5(2) OCITES).
Or, la procdure de contrle prvue  cet effet diffre en fonction dune importation avec autorisation ou sans (lorsque le rgime dexceptions sapplique). Dans le premier cas, le lot doit tre dclar  la douane, accompagn de loriginal du permis dimportation et le cas chant du permis dexportation CITES.25 Dans le second cas, la dclaration peut se faire de manire lectronique, par crit ou oral auprs du bureau de douane et il suffit juste de prsenter le cas chant le permis dexportation CITES et la facture/bon de livraison du lot.26 Dans tous les cas, la dclaration douanire simplifie par lutilisation de la voie verte nest pas permise (art.28 de lOrdonnance de lAFD du 4 avril 2007 sur les douanes, OD, RS 631.01).27
La procdure ordinaire veut quaprs dclaration, lAFD informe  lorgane de contrle de limportation de spcimens despce protge, lorsquun contrle approfondi est requis (art.29(1)(a) OCITES). Cette procdure de contrle approfondi reprsente en fait la majorit des cas dimportation,28 puisque toutes les espces listes  lannexe I de lOrdonnance sur les contrles CITES sont soumises  cette procdure de contrle et doivent tre prsentes  lorgane de contrle dans les 48 heures  compter de leur dclaration (art.30 OCITES cum art.7 Ordonnance sur les contrles CITES). En sus dun contrle documentaire (permis dimportation et permis dexportation CITES), un contrle physique et identitaire est effectu par lorgane de contrle, dans les cas o il est question de spcimens lists  cette annexe I de lOrdonnance sur les contrles CITES (art.7(2)(a) Ordonnance sur les contrles CITES). Un contrle physique et identitaire na toutefois pas lieu en cas dexception dautorisation dimportation prvu par lart.10 de lOrdonnance sur les contrles CITES. LOSAV et les autres organes de contrles, en accord avec lOSAV, peuvent renoncer  des contrles identitaires et physiques systmatiques qui peuvent savrer trop onreux et inappropris ou qui concernent despces listes aux annexe II ou III de la CITES, qui ne sont pas menaces et dont les probabilits de circulation illgale sont faibles (art.7(3) Ordonnance sur les contrles CITES). Dans ce cas, les autorits procdent  des contrles par sondages et en fonction des risques. Sagissant des lots en transit, seuls des contrles par sondage ou en cas de soupons sont effectus (art.31 OCITES).
Les personnes assujetties  lobligation de dclarer (art.6(1) OCITES cum art.26(a) LD) sont tenues  cette occasion de prsenter tous les documents ncessaires sur lorigine des spcimens imports (art.6(2) OCITES).
Pour cette procdure de contrle spcifique, la comptence dorgane de contrle revient  six diffrents postes de contrle se trouvant  Bâle, laroport de Genve, laroport de Zurich, Berne, Chiasso et au Locle. Toutefois, en cas dimportation provenant de spcimens despces protges provenant de pays tiers de lUnion europenne et soumis au contrle des services de police des pizooties, seuls les postes de contrles des aroports de Genve et Zurich sont comptents pour procder au contrle.29
3.Mesures et sanctions
3.1.Mesures administratives
Le non-respect de cette procdure ordinaire constitue un cas de contestation, et plusieurs mesures peuvent tre prises par les diffrents organes de contrle appels  intervenir (art.14 LCITES). Lart.34 OCITES numre de manire non exhaustive trois possibles cas de contestation pouvant conduire  une mesure prise par un organe de contrle. Le premier cas de contestation survient lorsque les documents requis pour les lots sont incomplets ou font dfaut (art.34(a) OCITES). Le deuxime cas de contestation se produit en cas de soupon fond que les lots contiennent des spcimens protgs par la CITES qui circulent illgalement (art.34(b) OCITES). Le troisime cas de contestation sapplique aux lots qui nont tout simplement pas t dclars ou prsents aux organes de contrles (art.34(c) OCITES).
Lart.14 LCITES prvoit quen cas de contestation, les organes de contrle peuvent ordonner une libration sous rserve (a), un refoulement (b), un squestre (c) ou une confiscation (d). Une libration sous rserve ou un refoulement ne sont ordonns qu titre exceptionnel et en principe lorsque que les formalits requises ne scartent que peu de la rglementation (art.35 OCITES). Le plus souvent, lorgane de contrle procdera directement au squestre prvu dans six cas lists  lart.15(1) LCITES:

les spcimens font l'objet d'une contestation et leur libration sous rserve ou leur refoulement n'est pas possible (a); les spcimens font l'objet d'une contestation et leur refoulement n'est pas conciliable avec la protection des animaux (b), les organes de contrle ont des raisons fondes de souponner que les spcimens ont t mis en circulation de manire illicite (c); les spcimens destins  l'importation, au transit ou  l'exportation ne sont pas accompagns des autorisations ou certificats ncessaires (d); les spcimens dclars ne leur sont pas prsents (e); les spcimens contrls  l'intrieur du pays ne sont pas accompagns des documents valables ou de la preuve qu'ils ont t mis en circulation lgalement (f).
Lart.36(3) OCITES offre toutefois la possibilit  la personne responsable de remdier  lirrgularit dans un dlai appropri et prvoit dans tous les cas la fin du squestre et la libration du lot lorsque la conformit est rtablie (art.37 OCITES). Si les spcimens sont sans maître, ou que leur circulation ne peut tre rgularise, leur confiscation est ordonne.
Les modalits du squestre et de la confiscation sont rgles dans lOCITES (art.15(2), art.16(2) LCITES cum art.39 OCITES). Les spcimens squestrs sont entreposs temporairement dans une structure dsigne par lOSAV alors quen cas de confiscation, lOSAV peut choisir de les renvoyer dans ltat dexportation, de les entreposer, aliner ou dtruire, en fonction de certains critres tels que la compatibilit avec les buts de la CITES (art.39 OCITES). Il arrive que lOSAV recoure  des solutions inventives afin de promouvoir la conservation des espces. Par exemple, les anguilles saisies  laroport de Genve mentionnes plus haut ont t relâches dans le lac de Morat (canton de Vaud), afin quelles puissent retrouver leur habitat naturel. Cette opration a t conduite par lOSAV avec la collaboration des autorits du canton de Vaud et la division Antifraude de lAFD.30
Les mesures numres  lart.14 LCITES ont la nature de mesures administratives et non de sanctions pnales.31 Cela a pour consquence que les garanties procdurales de lart.6 de la Convention europene des droits de lhomme (telles que la prsomption dinnocence) nentrent pas en compte32 et que la procdure est rgie non pas par le Code de procdure pnale suisse (CPP, RS 312.0), ni par la Loi sur le Droit pnal administratif (DPA, RS 313.0), mais par la Loi fdrale sur la procdure administrative (LPA, RS 172.021).
3.2.Dispositions pnales
En sus de ces mesures administratives, la LCITES incrimine pnalement certains comportements enfreignant la LCITES. Toute personne qui omet intentionnellement de dclarer des marchandises contenant des spcimens despces protges (art.6(1) LCITES) ou qui importe/fait transiter/exporte des spcimens despces protges sans autorisation de lOSAV (art.7(1) LCITES) est punissable dune amende de CHF40000 au plus. En cas de ngligence, le plafond de lamende est rduit  CHF 20000 (art.26(3) LCITES). Puisque seule une amende est prvue, ces diverses infractions sont considres comme des contraventions en vertu de lart.333(1) et (3) du Code pnal (CP, RS 311.0).
Toutefois, en cas dinfraction grave envers la LCITES, lart.26(2) LCITES prvoit une peine privative de libert de trois ans au plus ou une peine pcuniaire, ce qui quivaut  un dlit en vertu des art.10(3) cum art.333(1) CP. Le montant maximal de la peine pcuniaire est de 180 jours-amendes  hauteur de CHF3000 par jour (art.2 DPA cum art.34 CP).33 La gravit est notamment donne lorsque linfraction porte sur une quantit de spcimens despce protge liste  lannexe I de la CITES si importante que lespce est menace dextinction (art.26(2)(a) LCITES) ou que linfraction est commise par mtier ou de manire rpte (art.26(2)(b) LCITES). Le Conseil fdral souligne dans son message quune petite quantit de spcimens peut suffire pour constituer une infraction grave, en fonction du  degr de menace qui pse sur lespce  (a).34 Quant  linfraction commise par mtier, la porte correspond  celle du CP et lon entend une infraction commise  titre professionnel.35 Le terme  notamment  indique que la liste de lart.26(2) LCITES nest pas exhaustive et dautres cas dinfraction grave sont possibles.36
Lart.27(2) LCITES prvoit quen cas de concours dinfractions vises par la LCITES avec certaines lois, telles que la Loi fdrale sur la protection des animaux (LPA, RS 455), la LD, ou la Loi du 20 juin 2014 sur les denres alimentaires (LDAI, RS 817.0), la peine prvue pour linfraction la plus grave sera applique pour autant que les infractions soient poursuivies par la mme autorit. Il est toutefois  noter que seule la LDAI renferme la possibilit dune peine privative de libert de plus de cinq ans, quivalent  un crime au sens du CP. Il sagit du cas o une infraction prvue par lart.63(1) LDAI (par exemple limportation de denres alimentaires dangereuses pour la sant  la lettre (c) est assortie dune circonstance aggravante de linfraction par mtier ou du dessein denrichissement (art.63(2)). Par consquent, la seule possibilit quun crime soit commis en rapport avec la LCITES serait le cas o un trafiquant enfreindrait simultanment les dispositions de la LCITES et commettrait une infraction qualifie au sens de lart.63(2) LDAI. Un exemple serait la situation dans laquelle des trafiquants importent illicitement et de manire professionnelle en Suisse de la viande despce protges par la CITES et qui reprsenterait un danger pour la sant au sens de la LDAI. Qualifier ce comportement de crime aurait comme consquence que lUNTOC serait applicable.
La nature des contraventions et dlits prvus par la LCITES revt le caractre de droit pnal administratif fdral. La tentative, la complicit, et linstigation sont punissables (art.26(3) LCITES cum art.22, 24 et 25 CP), y compris en cas de contraventions au sens de lart.26(1) LCITES, en vertu des art.2 et 5 DPA cum 105(2) CP.37
La violation dautres dispositions prvues par la LCITES peut par ailleurs conduire  une simple amende (art.26 (5) LCITES), en cas de non-respect de formalits de gravit lgre, telles que loubli de prsenter un document (art.3(1) cum art. art.58 OCITES), ou encore de lgers manquements lors de la procdure de contrle (art.30(2) cum art.58 OCITES). Le montant maximal de lamende slve  CHF 10000 (art.2 DPA cum 106(1) CP).38
4.Aspects procduraux
4.1.Comptence
La comptence pour lexcution des dispositions de la LCITES revient aux organes de contrles CITES (art.17(1) LCITES),39  ne pas confondre avec lorgane de gestion de la CITES qui est de la comptence de lOSAV (art.40(1) OCITES) et qui  ce titre se charge principalement de dlivrer les certificats et permis CITES (art.9(1)(a) CITES, cf. Infra IV. C.). Lorgane de contrle en charge dexcuter les dispositions sur la conservation des espces peut de manire gnrale tre incarn suivant les circonstances par plusieurs autorits: lAFD, lOSAV, le Service phytosanitaire fdral consacr  la flore et les services vtrinaires cantonaux, les vtrinaires et autres organisations, lorsque le Dpartement fdral de lintrieur leur confie une tâche (art.41(1) OCITES). Dans les situations o lAFD occupe la fonction dorgane de contrle, il lui est permis de faire appel aux autres autorits de lart.41(1) OCITES et il sagira principalement de lOSAV (art.41(2) OCITES).40 Dans tous les cas, il est prvu que les diffrentes entits schangent les informations ncessaires pour laccomplissement de leurs tâches (art.22 LCITES).
La comptence pour la poursuite pnale est quant  elle rgle de manire prcise par lart.27(1) LCITES. En cas dinfractions vises  lart.26 LCITES, lOSAV est en principe comptent pour les juger et poursuivre pnalement. Toutefois, si une infraction envers lart.26 LCITES constitue simultanment une infraction  la LD ou la Loi du 12 juin 2009 sur la TVA (LTVA, RS 640.20), la comptence revient  lAFD (art.27(1) ph.2 LCITES). Or, limportation de marchandises qui viole les dispositions de la LCITES constitue un cas de trafic prohib incrimin  lart.120(1)(a) LD. Linterdiction du trafic prohib protge non seulement les intrts conomiques, mais galement dautres intrts, tels que scuritaires, ou concernant justement la protection des espces animales.41 Il sen suit qu chaque fois que des spcimens despces protges sont imports, exports ou transitent de manire illgale en Suisse, lAFD – plus prcisment: la division principale Antifraude douanire – est comptente pour la poursuite pnale de cette infraction (art.240b Ordonnance sur les douanes cum art.128(2) LD cum art.27(1) LCITES).
4.2.Procdure
La procdure de jugement et de poursuite en cas dinfraction pnale est rgie par le DPA tant dans les cas o lOSAV est lautorit de poursuite que ceux o il sagit de lAFD (art.27(1) in fine LCITES). Face  une contravention, la poursuite pnale se prescrit par cinq ans et la peine par quatre (art.27(3) LCITES), soit un dlai de prescription plus long pour la poursuite que celui prvu par le DPA (deux ans, art.11(1) DPA) et celui prvu par le CP (trois ans, art.109 CP). La LCITES demeure silencieuse vis--vis du dlai de prescription de laction pnale et de la peine sappliquant aux dlits quelle comporte. Il faudrait donc appliquer les dlais de prescription de dix ans pour laction pnale et de quinze ans pour la peine, prescrits par le CP (art.2 DPA qui renvoie in fine  lart.97(1)(c) et lart.99(1)(d) CP).
4.3.Entraide
Tant lAFD que lOSAV sont autoriss  collaborer et coordonner les enqutes avec des autorits trangres ou des organisations/comits internationaux, lorsque ceci apparait ncessaire pour lexcution des dispositions sur la protection des espces et que les autorits trangres garantissent un secret de fonction quivalent  celui prvu par droit suisse (art.18 LCITES). De manire plus gnrale, toutes les entits de ladministration suisse qui occupent la fonction dorganes de contrle LCITES sont invites  se transmettre mutuellement les donnes ncessaires pour laccomplissement de leurs tâches (art.22 LCITES). Lchange de donnes au niveau international est galement autoris, pour autant quil soit ncessaire  lexcution de la lgislation CITES (art.23 LCITES). Les informations peuvent comporter des donnes sensibles, notamment concernant les sanctions pnales et administratives. Les autorits destinataires doivent toutefois garantir une protection adquate des donnes et la rglementation fdrale sur la protection des donnes (en particulier lart.6 de la Loi sur la protection des donnes, LPD, RS 235.1) doit tre respecte.42 Les autorits internationales ou trangres peuvent comprendre des pays exportateurs, lUnion europenne, les organes de la CITES ou encore Interpol.43
4.4.Voies de droit
Les moyens pour attaquer une dcision varient en fonction de lautorit qui rend la dcision et de la nature de cette dernire. Une dcision de nature administrative (par exemple un squestre) ordonne par lOSAV peut faire lobjet dune opposition (art.24(1) LCITES) alors que si la dcision est rendue par lAFD, ou dautres autorits excutant la LCITES, un recours sera possible auprs de lOSAV (art.25(1) LCITES). La diffrence entre lopposition et le recours rside essentiellement dans le dlai accord pour contester la dcision. Celui-ci est de dix jours pour lopposition (art.24(3) LCITES) et trente jours pour le recours (art.25(2) LCITES). Cette procdure contentieuse est rgie par la Loi fdrale sur la procdure administrative et un recours auprs du Tribunal administratif fdral (TAF) sera uniquement ouvert aprs la procdure dopposition ou de recours mene devant lOSAV (art.32(1)(a) de la Loi sur le tribunal adminsitratif fdral, LTAF, RS 173.32).44 Ceci a pour but de dcharger le TAF des malentendus, petites erreurs ou imprcisions45 qui concernent la majorit des dcisions rendues en matire de conservation des espces et qui sont souvent rgles aprs opposition/recours.
En cas de dcision comportant une sanction pnale, la procdure est rgie par le DPA (art.27(1) LCITES). Lautorit comptente, lOSAV ou lAFD en fonction des circonstances, dcernera un mandat de rpression lorsquune amende ou une peine pcuniaire est envisage (art.62(1) hyp.1 DPA), qui pourra tre contest par la voie de lopposition (art.67 ss DPA). Si lautorit maintient sa dcision aprs opposition, elle rendra un prononc pnal (art.70 DPA). Le destinataire de ce prononc pnal pourra ensuite demander  tre jug par un tribunal (art.72 DPA) et la procdure devant les tribunaux cantonaux aura lieu selon le Code de procdure pnale, sauf dispositions contraires prvues aux art.73  81 DPA (art.82 DPA). Lorsque linfraction est si grave quune peine privative de libert risque dtre ordonne, lautorit doit aprs lenqute dfrer directement le dossier au ministre public cantonal  lintention du tribunal cantonal (art.21(1), art.22 et art.73(1) DPA).46 La procdure suivra son cours selon le Code de procdure pnale, sauf dispositions contraires prvues aux art.73  81 DPA (art.82 DPA).
5.Casuistique
Le fait quune procdure dopposition ou de recours auprs de lOSAV prcde obligatoirement la saisine du TAF (art.24 et 25 LCITES) rend la jurisprudence dans le domaine de la LCITES trs sommaire, puisque cette procdure pralable rsout la majorit des affaires contentieuses et savre par nature individuelle et non publie. Les quelques jugements rendus par le TAF concernent surtout des contestations portant sur un squestre ou une confiscation ordonne par lOSAV47 et aucun recours na pour lheure t port au Tribunal fdral. Il est donc difficile de cerner une rponse de la part des autorits envers le trafic de faune. Les seules donnes accessibles au public sont celles figurant dans le rapport CITES labor par la Suisse en 2015 et couvrant la priode 20132014.48
Ce dernier rapport prcise quaucune poursuite pnale na t entreprise entre 2013 et 201449 et seules des amendes administratives ont t ordonnes dont le montant sest lev en moyenne  CHF2358 en 2014.50 Certaines de ces importations illgales impliquaient un trafic sur plusieurs annes de spcimens en quantit non ngligeable et dont lespce tait svrement menace. Un cas dimportation illgale de 22.8kg de viande de pangolin (espce gravement menace liste  lannexe I de la CITES) en 2013 fut par exemple rprime par une condamnation  payer une seule amende de CHF1000.51 Dans un autre cas survenu en 2016, la propritaire dun châle Shahtoosh sest vu confisque ce dernier par lOSAV ainsi que condamne au paiement dune simple  taxe  de CHF250.52
IV.Mandat et Responsabilits des Autorits Suisses en Lien avec les Douanes
1.LAdministration fdrale des douanes
Les postes de douanes sont le dernier rempart de la lutte contre le trafic illicite de faune: cest  cet endroit quinterviennent la douane et les autres autorits pour dtecter la fraude. Il est nanmoins impossible de contrler toutes les marchandises qui passent par la Suisse, vu leur nombre considrable. En 2018, par exemple, lAdministration fdrale des douanes (AFD) a trait environ 38.7 millions de dclarations en douanes.53
La Suisse a la particularit de se situer au milieu de lEurope et les accords bilatraux avec lUnion europenne (UE) ont leur importance dans lactivit douanire. Le pays est partie de lAssociation europenne de libre-change (AELE), qui instaure une zone franche de droits de douanes, et est galement partie  lAccord relatif  la facilitation des contrles et des formalits lors du transport de marchandises conclu en 2009 avec lUE.54 Ce texte dispense en substance la Suisse de procder  des contrles automatiques de toutes les marchandises qui entrent sur le territoire suisse et les contrles sont dsormais effectus par sondage, en fonction des risques dtects. Cette exemption des contrles automatiques et la suppression des droits de douanes ne sappliquent pas aux tats tiers de lAELE. Il sen suit que les aroports de Genve et de Zurich, qui offrent des liaisons ariennes dans le monde entier, constituent des frontires extrieures de la zone AELE et les contrles y sont renforcs.
Le contrle aux douanes est gr par lAFD, rattache au Dpartement Fdral des Finances.55 LAFD est membre de lOrganisation mondiale des douanes (OMD), charge dlaborer des conventions afin dharmoniser les procdures douanires, ainsi que de faciliter les changes dinformations et lassistance mutuelle entre les diverses administrations nationales.56 LOMD a en outre conu lapplication CEN (OMD-CEN) qui consiste en un rseau douanier de lutte contre la fraude donnant accs  une base de donnes et dinformations  des fins de renseignement.57
2.Tâches et prrogatives de lAFD
Les douanes aspirent  des objectifs qui peuvent savrer antagonistes, puisquelles doivent permettre un trafic fluide des personnes et marchandises aux frontires tout en garantissant des contrles srieux et appliqus dans la lutte contre la fraude. Un des principaux objectifs des douanes consiste  assurer la scurit intrieure du pays en prvenant et combattant les actes illicites  la frontire (art.14(1)(c) Ordonnance sur lorganisation du Dpartement fdral des finances) (Ord DFF)).58  cet effet, lAFD est amene dans lexercice de ses tâches  appliquer plus de 200 lois et ordonnances,59 quelles soient dordre douanier ou autre, tel que la Loi sur les stupfiants, la Loi sur les armes ou encore la Loi sur les espces protges (LCITES).
La Loi sur les douanes (LD) est la principale base lgale qui rgit lactivit de lAFD, puisquelle rgle comment les droits de douanes sont perus, comment la circulation des marchandises et des personnes aux frontires doit tre surveille et contrle, et comment lAFD excute les tâches qui lui incombent. Plusieurs infractions dordres pnales sont prvues par la LD, telles que le trafic prohib (art.120 LD), disposition particulirement pertinente dans le cadre du trafic illicite de faune, dj mentionne dans la troisime partie. Le fait que la LD prvoie des infractions pnales a pour consquence que lAFD peut aussi revtir la casquette dune autorit pnale de poursuite et de jugement. En effet, lart.128 LD prvoit que lAFD est lautorit comptente pour poursuivre et juger ces infractions pnales, conformment aux dispositions de la LD et en respectant la procdure prvue par la Loi sur le droit pnal administratif.
3.LOffice fdral de la Scurit alimentaire et des affaires vtrinaires
LOffice fdral de la scurit alimentaire et des affaires vtrinaires (OSAV), rattach au Dpartement fdral de lintrieur, occupe galement une place importante dans le domaine de la protection des espces, puisquil sagit de lorgane de gestion charger dappliquer la CITES en Suisse, en vertu de lart.40(1) de lOrdonnance sur la circulation des espces protges (OCITES). Cela signifie quil soccupe de lapplication directe de la CITES sur le terrain et veille  son respect aux diffrents postes frontires. Ces postes de contrle se chargent  la fois de vrifier que les prescriptions lgales sont respectes lorsque des espces protges sont importes en Suisse. Des contrles vtrinaires et sanitaires des animaux et marchandises animales entrant dans le territoire suisse y sont galement effectus.60 LOSAV remplit surtout des tâches administratives en dlivrant les autorisations dimportation despces protges par la CITES, en engageant des recours, procdures administratives et pnales contre les contrevenants, ou encore en procurant formation et transfert de connaissances aux autres autorits dexcution, telles que lAFD.61
4.La collaboration entre lAdministration fdrale des douanes et lOffice fdral delascurit alimentaire et des affaires vtrinaires
Tant lAdministration fdrale des douanes que lOffice fdral de la scurit alimentaire et des affaires vtrinaires constituent les principaux organes de contrle de la CITES (art.41(1) OCITES). La loi ne fournit pas une dfinition prcise de ce quest un organe de contrle, mais un grand nombre de dispositions figurant dans la LCITES et lOCITES y font rfrence et attribuent  cet organe de contrle des comptences varies et multiples. Toute la difficult rside dans le fait de savoir quand est-ce que la qualit dorgane de contrle revient  ladministration des douanes ou  loffice vtrinaire. Lintention du Conseil Fdral est dattribuer une responsabilit principale conjointe de lexcution de la LCITES  ces deux entits.62 Toutefois, le Conseil Fdral insiste sur le fait que lOffice vtrinaire demeure lautorit de gestion et dexcution de la CITES dans son message accompagnant la LCITES.63 Linterprtation systmatique de lart.41(1) de lOCITES qui dsigne en premier lOffice vtrinaire comme organe de contrle nous laisse aussi suggrer que son rle dans les contrles en rapport avec la CITES savre consquent voire prpondrant. Dailleurs, ladministration des douanes admet elle-mme ne pas avoir toute la qualit dexpert dont dispose les services de l[Office vtrinaire] et nhsite pas  se tourner vers ce dernier en cas de besoin.64
V.Dfis et Recommandations
1.Application des sanctions et rforme lgislative
La modification de la lgislation en matire de conservation des espces constitue un des dfis auxquels la Suisse fait face. Les donnes du rapport CITES de la Suisse indiquent une tendance des autorits fdrales  ordonner des amendes relativement faibles en cas dinfraction  la LCITES. Finalement, sur les 1'200 dcisions rendues chaque anne65 en matire de conservation des espces, il sagit surtout de mesures administratives (telles que squestre ou confiscation) qui sont prononces.66 La lgret des mesures ordonnes par les autorits pose le problme de leffet dissuasif que comporte rellement ces dispositions pnales. La menace pour les trafiquants de se voir confisquer leurs marchandises et se voir infliger une amende CHF10000 est-elle vraiment percutante lorsque lon sait que le march despces protges peut savrer autant lucratif que celui des stupfiants ?67 Bien que la rpression ne constitue de loin pas lunique moyen de lutte contre le trafic illicite de faune, elle demeure un lment central et une rponse intransigeante des autorits est ncessaire pour parvenir aux objectifs escompts. Le fait que les trafiquants nencourent que des peines pcuniaires dun faible montant comporte galement le danger que la Suisse apparaisse comme une destination de transit attractive aux yeux des malfaiteurs, toujours  la recherche de failles; cela dautant plus quactuellement, la rponse des pays voisins envers le trafic illicite de faune savre tre plus ferme quen Suisse.68 La clmence apparente des autorits envers les contrevenants  la LCITES peut sexpliquer par plusieurs raisons.
Dune part, comme lOSAV la indiqu, les autorits suisses estiment que lincidence du trafic illicite de faune est relativement faible sur son territoire, par rapport  dautres pays.69 Partant, la prvention de ce trafic nest pas considre comme une priorit pour les autorits qui semblent prfrer sattaquer  dautres formes de contrebandes. Une tude de lOMD de 2014sest penche sur la perception du commerce illgale de faune par les administrations douanires membres de lOMD et  laquelle lAFD a particip.70 Les rsultats de ltude dmontrent que les administrations douanires de la rgion Europe placent sur une chelle des priorits de 1  8 (8 tant lobjectif le plus important) les actions contre le trafic illgal de faune  3.2. Comparativement, la lutte contre lvasion fiscale, le trafic de drogues et de tabac oscillent entre 6.6 et 6.1 sur la mme chelle.71 Limportance accorde davantage par les douanes  ces diffrentes contrebandes compare au trafic illicite de faune peut sexpliquer notamment par le fait que le commerce illgal despces protges ne rapporte pas de recettes, contrairement  la lutte contre lvasion fiscale et napparait pas aussi dangereux pour lhomme comme peut ltre le trafic darmes ou de stupfiants. De plus, comme certains le notent, il nest pas ais pour un tat et ses entits de justifier et asseoir leur politique en matire de prvention du trafic de faune, sil ny a pas auprs de la population un quelconque soutien et une prise de conscience sur limportance de prserver la biodiversit et de prvenir la contrebande despces protges.72
Dautre part, les infractions envers la CITES revtent en principe la nature de contravention au regard du Code Pnal, voire tout au plus de dlit dans les cas graves. La CITES exige des tats de pnaliser la violation des dispositions de la CITES (art.8(1)(a) CITES),73 mais non de les riger en crime. La Suisse a ainsi dcid comme la grande majorit des pays membres de la CITES74 de ne pas criminaliser au sens propre du terme le trafic illicite de faune, avec pour consquence dcarter toute possible application de lUNTOC. Pourtant, la qualification de linfraction en tant que crime ou dlit est un indicateur pour valuer la gravit du comportement incrimin et influence la perception de la culpabilit dun point de vue moral auprs des autorits et plus largement du public: la commission dun dlit sera moralement et socialement plus accepte que celle dun crime.75 En outre, la manire dincriminer un certain comportement dans la lgislation reflte limportance quaccorde ltat aux intrts protgs par la loi. Gnralement, plus les peines prvues sont lourdes, plus latteinte au bien juridique protg est considre comme grave aux yeux de ltat.
Augmenter dans la loi les peines prvues pour les infractions envers la CITES permettrait dlever le seuil des sanctions pnales  appliquer et inciterait les autorits de jugement  prononcer des peines plus lourdes dans les cas qui le requirent.76 Cela dmontrerait galement un durcissement de la position de ltat contre les infractions envers la CITES. Dans ce sens, une motion parlementaire a t dpose en 2015 afin de durcir les sanctions pnales prvues par la CITES et prvoir notamment que  le commerce par mtier ou de manire rpte d'espces menaces et de produits issus de celles-ci soit considr comme un crime .77 Le Conseil fdral sest montr subsquemment favorable  accepter la motion, mais ne sest depuis lors plus prononc sur la question. Aprs plus de trois ans que la motion a t dpose, nous ne disposons pour lheure pas dautres informations sur la concrtisation de cette motion et une ventuelle rforme de la LCITES.
2.Collecte de donnes
Le silence du Conseil fdral sur cette problmatique indique non seulement que la modification de la LCITES ne constitue pas une priorit pour le gouvernement actuellement, mais aussi que les informations sur cette thmatique sont communiques avec parcimonie. De manire gnrale, nous constatons en effet que peu de donnes/statistiques sont collectes et mise  la disposition du public en rapport avec la conservation des espces en Suisse.  ce sujet, la CITES exige  son art.8 que les tats parties tablissent des rapports priodiques sur la mise en uvre de la CITES  lchelle nationale, contenant des donnes notamment sur le nombre et la nature des permis dlivrs, la quantit et le type de spcimens, mais aussi les mesures lgislatives et administratives prises en lien avec la CITES. Ces rapports sont censs tre  la disposition du public ds lors quaucune incompatibilit avec les dispositions lgales nest dnote. Or,  ce jour, un seul rapport biennal CITES a t tabli par la Suisse datant uniquement de 2015 et couvrant la priode de 20132014.
Ce dernier rapport rvle que la Suisse ne recueille aucune information sur lefficacit de la lgislation sur la conservation des espces, telle que la mise en uvre de la rglementation sur le sol suisse ou encore concernant la clart des obligations lgales.78 Dans le mme sens, lAFD a indiqu dans un email quaucune enqute statistique concernant spcifiquement le trafic illicite de faune nest mene par elle. Il en va de mme pour lOSAV qui affirme ne pas possder de donnes sur les sanctions appliques en lien avec la LCITES et prconise de sadresse  lAFD pour obtenir ce genre dinformations. Cette opacit sagissant des sanctions ordonnes nous rappelle lincident survenu en 2015 (cf. Supra II.4.) lorsque 260kg divoire avait t saisis  laroport de Zurich. Aux dires du Conseil fdral de lpoque, une enqute pnale avait t ouverte,79 mais il est depuis lors impossible de connaitre lissue de cette dernire et ce que sont advenus les trafiquants.
La collecte de donnes demeure pourtant essentielle  la lutte contre le trafic illicite de faune. Les donnes rcoltes sur le types dinfractions, le genre despces concernes, les pays de provenance ou encore le profil des auteurs permettraient dvaluer la relle porte du problme en Suisse et dapporter une rponse plus cible en retour, en dfinissant des stratgies sur la base des risques tablis.80 Lanalyse des informations recueillies offre galement le moyen de mesurer lefficacit de lappareil de rpression en place et de sadapter en consquence.81 Actuellement, seulement 1% des dpenses consacres par lOSAV  la recherche concernent la conservation des espces. Or, la recherche dans le domaine de la conservation des espces permet une meilleure comprhension du phnomne du trafic illicite de faune, en tudiant le fonctionnement et les causes de ce march noir, telles que les mobiles des trafiquants.82
VI.Conclusion
Lobjet de cette analyse a principalement port sur ltude de la lgislation en matire de trafic illicite de faune en Suisse. Afin de mesurer la porte et lefficacit des dispositions lgales, il fut ncessaire dtablir au pralable une vue densemble de ce problme en Suisse et dobserver comment le phnomne du trafic illicite prend forme dans le pays. Force est de constater que la Suisse peut dans de nombreux cas savrer tre une destination de transit prise des trafiquants. Les autorits fdrales affirment que le commerce illgal despce protges ne constitue pas un problme majeur pour le pays compar  la situation internationale. Pourtant, lampleur de certains trafics, tels que celui de languille, de la viande de brousse, ou encore de châles en laine dantilopes tibtaines est particulirement proccupante dans le pays.
En rponse  ce problme, la Suisse sest dote dune lgislation nationale refltant les dispositions de la CITES. La LCITES rglemente la circulation des espces protges par la CITES et instaure un rgime dautorisation dimportation et dexportation pour toute personne transportant des spcimens despces protges. Lorgane de gestion de la CITES est reprsent par lOSAV qui occupe un rle prpondrant dans la mise en uvre de la CITES en Suisse. Toutefois, la comptence de contrler la correcte application de la LCITES revient essentiellement  lOSAV et lAFD qui excutent conjointement les dispositions de la loi. Il est important que lAFD et lOSAV continuent de travailler ensemble afin de permettre une excution efficace de la LCITES, lOSAV partageant ses connaissances scientifiques en matire de faune et lAFD son savoir-faire en matire de contrle et de poursuite.
Bien que la LCITES prvoie des sanctions pnales en cas de violation de ses dispositions (contraventions, voire dlits dans les cas graves), presquuniquement des mesures administratives, telles que confiscations et amendes, sont ordonnes par les autorits de poursuite aux contrevenants. Leffet dissuasif de la menace de ces sanctions pnales apparait donc minime pour les malfaiteurs, surtout lorsque lon sait combien le trafic de faune peut rapporter. Il est ncessaire que la Suisse adopte une politique de rpression plus ferme contre les trafiquants, comparable  ses voisins europens, afin dviter quelle ne devienne une plaque tournante du trafic illicite de faune. Une augmentation des sanctions pnales en cas dinfraction grave est galement souhaite, car elle permettrait de considrer cette dernire comme un crime et rendrait lUNTOC applicable. Or, lon sait actuellement que le commerce en masse de trafic illicite de faune est perptr par des groupes criminels actifs dans plusieurs rgions du monde.
Enfin, peu de donnes sont recueillies en matire dinfraction envers la LCITES et la recherche sur cette forme de criminalit en Suisse est rendue complique par la difficult dobtenir des informations sur ce phnomne. La collecte de donnes dans ce domaine favorise une meilleure comprhension du mode de fonctionnement du trafic illicite de faune et donc permet de dvelopper des stratgies cibles et efficaces. 
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